
file:///LRB-ALB-FS1/Vol1/ecourts/Process/covers/NYSUP.8047432023.BRONX.001.LBLX038_TO.html[06/24/2026 3:46:47 PM]

Janet Tr., Inc. v Mott Haven Improvement Group
LP
2024 NY Slip Op 35488(U)

April 1, 2024
Supreme Court, Bronx County

Docket Number: Index No. 804743/2023E
Judge: Paul L. Alpert

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: BRONX COUNTY CLERK 04/09/2024 04:15 PM INDEX NO. 804743/2023E

NYSCEF DOC. NO. 214 RECEIVED NYSCEF: 04/09/2024

2 of 8

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX: PART 26 
--------------------------------------------------------------------X 
Janet Transit, Inc. , Victor Weingarten, 
individually, and Victor Weingarten, as Trustee of 
the Trust created under Sub-Article (B) of Article Fourth 
of the Last Will and Testament of Irene Weingarten dated 
August 21, 1988, Vosvetzein Transit Inc. , 
Edgar Weingarten and Piper Cab Corp., 

Plaintiffs, 

-against-

Mott Haven Improvement Group LP 
and Ischia Bravo, The Bronx County Clerk, 

Defendants. 
--------------------------------------------------------------------X 

Index: No.: 804743/2023E 

Recitation, as required by CPLR §2219(a), of the papers considered in the review of the order to 
show cause as indicated below: 

Papers Numbered 
Notice of Motion to Dismiss ........................................ .................................... 1 
Memorandum of Law in Support of Motion to Dismiss .............................. 2 
Affirmation in Opposition & Exhibits .............................. ............................ . 3 
Memorandum of Law in Opposition ............................................................. 4 
Memorandum of Law in Reply ...................................................................... 5 

Upon the foregoing cited papers the Decision/Order on this motion is decided as follows: 

The plaintiff commenced this action seeking a judgment declaring that the affidavits for a 

Judgment by Confession filed under index Numbers 816231/2022E are expired as a matter of 

law; the Article 78 money judgments are legally void on the grounds that the affidavits for a 

Judgment by Confession are expired and are unenforceable· the Article 78 money judgments are 

legally void; and the Aliicle 78 money judgments were obtained by fraud. The defendant, Mott 

Haven Improvement Group, LP ( "Mott Haven" ) moves to dismiss the complaint pursuant to 
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CPLR .§ 321 l (a) (7}and seekan order setting forth.declarations regarding the validity and 

enforceability of.the joint affidavits. a.net resulting judgn:ieuts, The motion is .oppose4. l;,ythe 

plaintiff. 

On April 19, 2023:, Mott Haven filed this motion to dismiss. pursuan(fo CPLR § 3211 -(a) . . . . 

(7). Ort 1y1ay 22.~ 2023, while the .~otioµ was pen4ing, the pfaintiff~ filed an amended ~omplaint. 

The first, second, and fourth through tenth causes of action in the amended complaint are 

ciuplicative of the -causes of'action asserted in the. original ·com plain.t. Mott Haven has ·chosen to 

proceed. ·with the .motion ·as to thos·e··causes- ofactiqn iri the a.piende.d compl::tint and has .filed an 

Answer as to the remaining causes of action in the .amended complaint 

.Pursuant to CPLR § 3001 ''the -~mpteme court may render a declaratory jud,gment 

having the effect-ofafip.aljµdgrn._entas to the rights:_and odli;:r legal .relations:ofthe.:_parties.to::a 

justiciable con,troversy whetp.er or not further relief:is or couldbe claimed"( CPLR § 3001). 

"The den1and for reliefin the complaint shall specify the. rights and. other legal relations oh which 

;:i declaration i~ -requested;' ( CPLR. § 3017 [b ]). "On. a motion to dismiss a decfau-atory.judgine.t;tt 

action for' failure.to state. a cause _qf a<!tion, th~ 011.ly .question js whether a proper ca,&~ is presented 

(or invoking the jurisdiction of the comtto make.a declaratory judgment, and notwhethet the 

_plaintiff-is entitled to a.de_claration, f~vorable to hipi'? (Gem~rall.ns.urance v .. Piquion, ii l A.D3d 

t:;i34 [1st Dept. 2022] ). The only.issue is whether a cause,of action for declaratory relief is set 

forth, notthe question of whether the pi a.inti ff is ertti tied to. a favorable declaration (see North 

.Shore Towers Apts: Inc., v Three Towers Asspc:, _104_.AD3d825 {2nd Dept.2013];:·see also 

DiGiorgio v: 1109-1 Ii 3 lv.fq.nhattqn Av~. Partners, LLC, l02·.A03d 7.2.5._[2"9 Dept. 2013} 

quoting Staver Co. v . .Skrobisch, 144 AD2d 449 [1988] ): However, ''where the court, deeming 
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the mat~rial allegations .of the complaint-as true, is .nonetheless able. to deter.mine, as a ·matter of 

.lawi thatthe defendant is, entitled tc, a declaration. fu his or her favor, the court. may enter a 

judgment making the appropriate declaration" (DiGforgio a~ 728 ). In contrast, "if the. material 

'.allegations of the, complaint, t~k_ep, as true~ implicate ... 'factual.issues such that·the rights. oftbe, 

parties cannot be determined as· a_niatter ·_of law; a ·q.eclaration. upoµ a motion to dismi_ss is not 

perrnis$ible"' (Digiorgio quoting Matter of Ti! con. N. Y, 1nc., v. Town of Poughkeepsie, 87 AD3d 

[2nd Dept, 2011] ). 

The plaintiffs first cause of action in the::ru)lended =complaint is for ·a. declaratory 

. judgment that the New York· State Attorney General was nptduly served with notice of the 

Articlt::. 78 procef!ding see1:c.ing the entry of money'Judgm:ents against the plaintiffs pursuant to 

.CPLR. _§ 7804 (c). They claim the ·order-dated No"vembet-29t 2022 and the restilting_.money 

. judgments are unenforceable beca.11.se the• Article· 78 :Procee_dip.g was jurisdictionally defective. . . 

Mott Haven moves to dismiss -this cause. of action b.ased on the plaintiffs lack of standing. to 

contest ·.t_he order ·ente:red in. the Article -78. _proceeding. 

The plaintiffs arguedas non~parties in the Article 78 proceeding, as. well as in an ord~.r .to 

show cause for a.preliminary injunction, that the-Attorney General was not s.e_rved the Article78 

petition. The-Article 78 · petition, sought ·art orderdirecting:the respondent, Kevin R.oth~rmel,. 

Acting Clerk of B.ronx Cqunty, to accept tl;ie fjJing:ofA:ffid.avits•ofC.onfession-of Judgment.and 

issuejudgments upon such confessions in Mott Haven's name; This court already determined.in 

its A,pril 27,- 2023 decfaion and in its·· decision in• the Article 78. _petition _that the pbµntjffs · lack 

standing to challenge any1ack .of service of the: Article 78 petitiQ_n upon the NY:S Attorney 

G.cneral. The defen4ant' s motjon to dismiss the first cause ofaction is granted. The plaintiffs 
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failed to state a cause of action for which the court can grant declaratory relief. The court takes 

the allegations as alleged in the first cause of action as true and as a matter oflaw declare that the 

judgment of confessions and the resulting judgments are enforceable. 

The plaintiffs' second cause ofa.ctionseeksa·declaratory judgmentthatthe plaintiffs are 

jnterested persons pursuant to CPLR § 18 02(d) · and that they should have been served with notice 

of the Article 78 proceeding. The plaintiffs made the same argument irt their attempt to vacate 

the money judgments in the Article 78 proceeding. The court- opined that the plaintiffs were not 

intcrestccl persons requiring notice of the Article 78 procecdinK The.defendant's motion to 

dismiss the second cause of action for failure to state a cause of action for declaratory relief is 

granted. 

The plaintiffs' fourth cause of action seeks a declaratory judgment that the plaintiffs are 

intei-ested · persons pursuant to CPLR §.5015( a). They argue that they are interested persons ~rith. 
. . . . 

standing under CPLR § 5015 to challenge the court's order grahtingmoneyjudginents and :Were 

entitled to notice of Mott Haven's Article 78 proceeding. The defendant argues thatthe ph1intiffs 

lack standing to seek vacatur of the order dated November 29, 2022 and to vacate the money 

judgments. They rely on Lehman Bros. Bank v. Hickson, 186 AD3d 1350 [ 2 nd Dept. 2020; see 

also Mazurek v. Rogers; Index No. 35108/2019, 2020 NY Misc'. Lexis 6930, *8 [ Sup CtBronx 

County May 6, 2020] ) for the proposition that "the defense of lack of jurisdiction based on 

improper Service is personal in nature and may only be raised by the party improperly served". 

They also argue that the plaintiffs are not interested parties, Interested parties must show a 

legitimate interest in the litigation and the need for judicial assistance to ensure that justice is 

served. 
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CPLR ·§ 50 l 5(a) provides-that the· court which rendered ajudgment or·ordet may relieve 

a party from it•upoi1 such t¢rn1s ~s _may be jµst, on motioJI of any int~rested person with. such 

notice as. the co\ltt may direct, ... '' The procedure to vacate such a Judgment is through a motion. 

°The court already ·opined in its order dated· March 7, .2024,· in· the Article 78 proceeding, that 

CPLR §. ·-5015 wa~-.not available to the plaintiffs. The words ~re11der.' and "judgwent' refer 

generally fo the pronouncen1entofthe c:ourt1sjudgment on a given state of facts and are not used 

with reference to.judgments byeonfession~;. The defencianfs:motioii to disnrissthe fourthcaliSe 

of action for faiJure to st~te a clahn·_for which the court can. grant declaratory reliefthat the 

plaintiffs a,re interested J?ersons pursuant to CPLll § 5015(a)is granted, 

The defendants fifth cause of action asserts a claim for a decll:ltatoryjudgm¢iit that the 

money judgments are legally void pursuant to. CPLR § 50.1.S(a) for ._lack ofjur.i~dictfon._ Again,. 

this court already determined tha,t CPLR § 5015 is foapplicable to v:acate moneyjudgments 

resulting . from judgments ·by confession. A court may vacate. a judgment which was .rendered by 

·-the ·court. However;· where the jlidgµtent is .not ohe tendered by the cour1; but _by confe~sion, .the 

application of CP.LR § 5015 is not .available."( Scheckter e/ al v. Ryan_. 161 AD2d j:44 [151 Dept. 

l 990]}. The defendant's motion to dismiss the fifth cause o'f action for the fail Ure to state a. cause 

·of action for declaratory r~lief is ·gr~ted .. 

· The plaintiff's si_xth caµs~ .of action .seeks: a declaratory judgment that the money 

judgments in the Art1cle 7 8 proceeding are declared void on the grounds .of fraudputsllant to 

CP.LR § 501-5. This cause of _action clajms th.at the 111oney judgll)._ents should be void be<;:ause 

Mott Haven did np:t serve the. plairttiff'.s with notice 0.f the proceeding and did not make the court. 

aware that the judgment of confessionexpire_d on October 28,.2022. This court already held that 
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CPLR § 5015 is inapplicable; The defendant'·s motion·to dismiss the sixth cause of action for the 

failure to -state a cause of actioi1 is granted. 

The plaintiffalleg~s in the,.sevep.th cause of action that it seeks a declaratory judgment. 

that the.affidavits forjudgment by .confession exph;ed as a matter ofl~w an_d are '1Ilenforce.~ble. 

This court alr¢ady ·c;ledded this iss_ue in.. i_ts de_cision._and .order dated April 17, 2023. JJJstice 

Cap.ella opined. tb,at:the.judgment of confessions. were executed ort December 19 ,· 2019· and Mott 

Hi:iven filed the confessions onNovernherJOi 2022, which is within the requited three (3) year 

period. The deferidant;-s motion lo dismiss the seventh cause of action for failure to state a cause 

of action upon whichdeclaratory relief can be issued is granted. 

The eighth cause of action .seeks a declaratory judgment de~ladng th.~t the rn,oney 

judgments are void based on the affidavits for ju_dgrri.ent of confession··being expired. The court 

already determined. in its order da,ted April 1 ·7,_ 2021 that the;: af:fid;:1.vits of confessions were not 

expired. The. defendant'smotion to di&miss·the eighth cause or"action . .for the faibrre to state a 

cause of action upon which-declaratory relief can be issued-is granted. 

The :rtlhtli cause-of action ·seeks adeclaratory judgment declaring that the money 

juqginents are void bas_ed on Mott Haven's failure to serve them and the NYS Attorney G(!neral 

with notice of the Article 78 proceeding. This cause of action is.duplicative of the fifth cause of . •' .. . . . . . 

action. The defendant's. motion dismissing the ninth cause ofaction is granted for the failure to 

stat~ a cause o._f action for which declaratory relief.may be issued is granted. Tt1.e tep.th. cause of 
.action seeks:a declaratoryjudgment and de;:tettilfnation that the moneyjudgments were "Obtained 

·by fraud. This ·¢ause·.of action .is duplicative o.f'the ·:sixtircause·. of action. ·'The ·defendant's motion 

to dismiss the ten:th cause of action for failure to state a cause of action for which ·declaratory· . . 
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relief may be issued is granted. 

Based on the foregoing, it is hereby: 

ORDERED AND ADJUDGED, that the defendant's motion to dismiss the first, second, 

and fourth through the tenth causes of action pursuant to CPLR § 3211 ( a) (7) is granted, and it is 

further, 

ORDERED AND ADJUDGED, that the defendant shall serve a copy of this decision and 

order upon the plaintiff and co-defendant Ischia Bravo, within twenty (20) days of noti e of 

entry. 

This constitutes the decision and order of the court. 

Dated: April 1, 2024 
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