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SUPREME COURT OF THE ST A TE OF NEW YORK 
COUNTY OF BRONX: PART IA-15 
-------------------------------------------------------------------X 
TAMIKA . JOHNSON, 

Index NQ.: 29125/2019E 
Plaintiff, 

-against-

HECTOR SERRANO and EAN HOLDINGS, 
LLC, 

Defi ndants. 

Hon. 

-------------------------------------------------------------------X 

Ben R. Barbato 

Justice Supreme Court 

The following papers numbered 1 to _ _ were read on thi motion (Mot. Seq. No. 1) for SUMMARY 
JUDGMENT THRESHOLD submitted on August 31, 2023. 

otice of Motion - ffirmation and Exhibit 

ffim1ation in Oppo ition and Exhibits 

ffirmation in Reply 

pan the foregoing papers, it is ordered that this motion by defendant HECTOR SERRA 0 
("Def endanf') seeking ummary judgment and dismissing Plaintiff complaint on the grounds that Plaintiff has 
not sustained a "serious injury'" pursuant to the provisions of Insurance Law §§ 5102 ( d) and 5102 (a) is 
GRANTED in part upon re iew of the moving papers together with opposition submitted thereto. 

Plaintiff allege that. as a result of a motor vehicle accident which occurred on ugust 8. 201 7. she 
ustained injuries to. inter alia. her left knee. cervical spine. lumbar pine. and left should r. Plaintiff alleges that 
he u tained a ""seriou injury"· under the --permanent loss of u e ... ·•significant disfigurement'' "fracture,' ' 

.. ignificant limitation of use." ··permanent consequential limitation." and '·90/180-day'' categories of injury as 
defined by Insurance Law§ 5102 (d). 

In support of the motion. Defendant submits, inter alia. coun el' affirmations in upport; Plaintiffs bill 
or pa1ticulars: Plaintiff deposition transcript: treatment records from a prior accident; the affirmed orthopedic 
report and addendum of Jonathan Glassman. M.D.; the affirmed neuro logical report of Warren Cohen, M .D.; and 
the affirmed radiological repoits of Jeffrey Warhit. M.D. 

As an initial matter. notwithstanding Defi ndanf s submission of Plaintiffs deposition testimony and prior 
treatment records, Defendant does not advance any arguments regarding any prior injuries in the attorney 
affirmation or memorandum of law submitted in the moving paper . As these arguments are raised for the first 
time in reply, they are not properly before the Court (see generally Tadesse v Degnich, 81 AD3d 570 [1st Dept 
20 I I I: McNain• Lee. 24 AD3d 159. 160 [l st Dept 2005]: Ritt v Lenox Hill Hosp., 182 AD2d 560 [1st Dept 1992] 
[·· .. . the function of a rep I affidavit is to addre arguments made in opposition to the position taken by the 
movant and not to permit the mo ant to introduce new arguments in upport of the motion"]). 

Dr. Warhit reviewed and interpreted, inter alia. Plaintiff cer ical spine, lumbar spine, left knee. and left 
boulder MRI fi lms. With respect to the cervical spine, review of a December 2. 2016 MRI, revealed mild 

degenerative disc bulging at C4-C5, and no evidence of traumatic injury. Upon review of an October 28, 2017 
c rvical spine MRL no ignificant interval change in comparison to the prior MRI performed on December 2, 
2016 was found. With re pect to the lumbar spine. review of a December 2. 2016 MRI. revealed a mild 
degenerative disc bulge at the L4-S 1. and no evidence of traumatic injury. Upon review of a March 9, 2018 lumbar 
pine MRI, degenerative changes were found at the L3-S 1 level. and no evidence ofa traumatic injury was pre ent. 

With re pect to the left knee, review of an August 23, 2017 MRI revealed a degenerative tear of the posterior horn 
of the medial meniscus, and no evidence of traumatic injury. With re pect to the left shoulder, review of an 
October 28, 2017 MR1 revealed supraspinous tendinosis secondary to an impingement syndrome, and no evidence 
of traumatic injury. 
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Dr. Cohen performed a neurological evaluation of Plaintiff on May I 0, 2021, at which time rang of 
motion t st ing of the cervical pine and lumbar spine revealed full range of motion. with negative neurological 
te ting. Or. Cohen found that Plaintiff cervical pine and lumbo acral pine sprain / trains ha re ol d, and 
Plaintiff d monstrate no impairment of neurological function that would impair h r ability to participate in 
activitie of daily living and all usual activities. 

Dr. Glassman conduct d an orthop die evaluation of Plaintiff on June 11, 2021, at which time rang of 
motion t ting was perfom1ed. With re pect to the ce, ical spine, range of motion lo was re eal d upon fl xion 
to 35 d grees (50 degrees normal), ext nsion to 40 degrees (50 degrees normal), right rotation to 39 degree (80 
degree normal), left rotation to 38 degree (80 degrees normal), right lateral flex.ion to 35 degr s ( 45 degrees 
normal). and left lateral flexion to 32 degrees ( 45 degree normal). With r pect to the lumbar pine, rang of 
motion los as re ealed upon flexion to 60 degrees (90 degree normal), xtension to 26 d gre (30 d gree 
normal). right lat ral flexion to 40 degre s ( 45 d gr e normal), and bilateral lateral rotation to 35 degree ( 40 
degree normal). With respect to the left houlder, a minor range of motion r striction was revealed upon anterior 
flexion. and Dr. Gia man al o found that Plaintiff left shoulder prain/ train ha r ol ed. With respect to the 
left kn e. orthopedic testing, as negative, and Dr. Gia man found that, ba ed upon hi review of intraop rati e 
photographs taken during Plaintiffs January 11, 2018, left knee surgery, Plaintiffs left kn condition is 
consi ·t nt with chronic degenerative changes in a 40-year-old individual who is morbidly obes . Dr. Gia sman 
found that ••it is po ible that [the ubject accident] could have made all of this pre- isting prior posttraumatic 
and d g nerative changes mor symptomatic without changing the actual underlying d generative di ease proces 
already present.'' 

Defendant" submission of Dr. Gia sman·s report establi hes,primafacie, that Plaintiff did not su tain a 
·•significant'" or ··p rrnanent consequential limitation'· of her left shoulder or left kne (Velazquez v City of ew 
York, 200 AD3d 54 7, 548 [ I t Dept 2021 ]). While Or. Glas man did not perform range of motion te ting of 
Plaintiff left kne , he performed diagno tic testing and found no objective evidence of injury upon examination 
( ·ee Monahan, Reye ·. 184 D3d 460 [1 t Dept 2020]; Rodriguez v Konate, 161 D3d 565 [I t Dept 2018]). 
Further. Dr. Gia man·s finding of a minor limitation in Plaintiff I ft hould r is insufficient to defeat 
Defendanfs initial howing (see Bianchi v Mason, 179 AD3d 567 [1st Dept 2020]; Alverio v Martinez, 160 AD3d 
454 [I t Dept 2018]; Mendo=a v L. Tv1 o Go, Inc., 171 AO3d 462 [I st Dept 20 I 9]; Ro ·e v Tall, 149 D3d 554 [l st 
Dept2017]). 

However, Defendant' ubmission fail to establi h. prima facie, that Plaintiff did not sustain a 
·•significant" or '·permanent consequential limitation" of her cerv ical spine or lumbar spine a a result of the 
accident. a Defendant's own e, pert found significant range of motion r triction in Plaintiff cervical pine 
and lumbar spin upon examination ( ee usino v Pan=er. 127 D3d 523,524 [1st D pt 2015]). 

D fendanf ubmissions also establi sh, primafacie, that Plaintiff claimed left shoulder, cervical pine, 
and lumbar spine injuries were not causally related to the accident by submitting Dr. Warhit's radiological repm1 
who. upon a review of Plaintiff MRl , observed condition which he opined were d generati in natur , and 
not the result of traumatic injury (see Lede ma v Rodrigue=, 217 AO3d 453 [l t Dept 2023]). Howe er, 
Defendant's submi sions are in ufficient to meet th ir burden a to cau ation of Plaintiffs claimed left knee 
injur . a Dr. Gia man ·s finding that the ubject accident could have made prior po ttraumatic and degen rati e 
changes more symptomatic conflicts with Dr. Warhif repo11 in hich h found no e idence of traumatic injury 
to Plaintiffs left kn e (see Curet v Kuhlor, 172 AD''d 634,635 [I st Dept 2019]). 

In opposition. Plaintiff ubmit , inter alia, counsel's affi,mation; the affirmation of Regina Moshe, M.D. 
and app nded records; the affirmation of lexander Zhuravko . .D. and appended r cords; and the affirmation 
oflmran Ashraf. M.D. and appended r cord . 

Dr. Mo hep rformed range of motion testing on December 15, 2017, which revealed range of motion loss 
of the c rvical and lumbar pine. Appended to Or. Moshe·s affirmation i the affirm d report of Anam ze m, 

.D .. which indicate that, upon examination performed on Jun 26. 2018, range of motion te ting re ea led n ar 
normal range of motion in Plaintiffs left shoulder and left knee. Dr. Az em cau ally r I ates Plaintiffs cervical 
pine. lumbar spine. left shoulder, and left knee injuries to the ubject accident. 
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Dr. Ashraf performed Plaintiffs left knee surg ry on January 11, 2018, during which Dr. Ashraf ob r ed 
that Plaintiff sustained a traumatic medial and lateral meniscal tear and a Grade 2 chondral injury, which he 
causally r lates to the ubject accident. Dr. hraf opine that degenerative changes and Plaintiffs obe ity were 
not the r a on Plaintiff needed urgery. and Plaintiffs injuries affi ct d the function of her body to walk. it. bear 
weight. bend, reach o rhead and affect every a pect of daily living where he need the u of her left knee or 
shoulder, and left her with rang of motion d ficits. With respect to the left shoulder, while Dr. Ashraf contends 
that Plaintiff till had decreased range of moti n in her left houlder at her January 29, 2018. there is no indication 
that range of motion testing wa perform d on her January 29, 2018, visit. or the specific range of motion 
restriction that were found. 

Dr. Zhuravkov initially evaluated Plaintiff on eptember 19, 2018. Dr. Zhuravkov reviewed Plaintiffs 
cervical and lumbar pine MRI tudies and concurs with the finding of bulging discs at C4- 5, L4-L5. and LS-

I. and cau all relat Plaintiff cervical and lumbar pine injurie to the ubject accident. Dr. Zhura kov 
performed a percutaneous discectomy at L4-L5 and ti ue removal on October 22, 2018, during which Dr. 
Zhuravkov visually confirmed L4-L5 and L5-S I disc injuries. Dr. Zhuravkov opines that Plaintiff suffered a 
medically d termin d injury or impairment which prev nted her from performing substantially all the material 
acti itie of daily Ii ing for a minimum of 14 months. due to e er po ttraumatic lumbar pain caus db the 
mechanic of her automobile accident. 

With respect to the left houlder. while Plaintiff raises an issu of fact a to causation, Plaintiff ha failed 
to submit evidence that her left houlder limitation per isted for a ufficient duration of time to con titute a 
··significant limitation·· or --permanent consequ ntial limitation·· (Lamar-Vanterpool v Devora, 2021 WL 2175971 
[Sup Ct, Bronx County 2021] [3 ½ month of documented range of motion re trictions insufficient to constitute 
·· ignificant limitation"], affd Lamar-Vanterpool v Devora. 200 D3d 421 [I t Dept 2021]; cf Tejada v LKQ 
Hunts Point Part , 166 AD3d 436. 437 [1 t D pt 2018] [ idence of ignificant limitations in lumbar spine hortly 
after th accident and nine month later sufficient to rai ea triable i u of fact]). ignificantly, the minor range 
of motion re triction found in Plaintiffs left shoulder at Dr. Azeem' June 26, 2018 examination are in ufficient 
to defeat Defendants' primafi,cie hawing (see Bianchi v Mason. 179 AD3d 567 [I st Dept 2020], citing Alverio 
,, Martinez, 160 D3d 454 [1st Dept 2018]; Mendoza v L. Two Go, Inc .. 171 AD3d 462 [1 t Dept 2019] ; Rose v 
Tall. 149 D3d 554 [I t Dept 2017]; Haniffv Khan, 101 D3d 643 [I t Dept 2012]). 

With respect to the left knee, Plaintiff has raised an issue of fact through submi ion of Dr. shrafs 
affirmation and report. who found objectiv medical evidence that he suffered a traumatic medial and lateral 
meni cal t ar and a Grade 2 chondral injury which he causally relates to the ubject accid nt (see Ro ado v 
Wadolowski. 128 AD3d 454. 455 [ I st Dept 2015]). Although Dr. hraf found no range of motion re trictions 
upon a recent examination, his findings of qualitative limitations that p rsisted d spite conservative treatment and 
required urgical treatment raise an i sue of fact as to whether Plaintiff ustained a ignificant, but not permanent, 
limitation of use (id.. see also Kang v Almanzar. 116 AD3d 540 [I t Dept 2014] . 

With respect to the cervical and lumbar pine, Plaintiff ha rai ed an i ue of fact a to causation through 
submission of her treating phy icians ' reports and affirmation , who reviewed Plaintiff MRI films and 
concluded. based on xamination and ob ervations during surgery, that Plaintiff injuries wer cau ally related 
to the ubj ct accid nt (see generally Marcelo v Fabius. 195 AD3d 472 [I t Dept 2021]· Rabb v Mohammed, 132 
AD3d 527. 528 [ls Dept 2015]). 

With respect to Plaintiffs claim under the "90/180-day" category of injury, this claim must be dismis ed. 
Plaintiff bill of particulars indicates that Plaintiff wa •'intermittently confined'. after th accident (bill of 
particular 1 9). and therefore does not allege that she wa disabled for the minimum duration necessar to state 
uch a claim (see Tejada v LKQ Hunts Point Parts, 166 AD3d 436, 437-438 [1 t Dept 2018]; Abreu v YLL Mgt. 

Ltd., 107 D3d 512, 513 [1st Dept 2013]; Arenas v Guaman, 98 AD3d 461 [1st Dept 2012]). Furthermore, 
Plaintiff own depo it ion testimony establi hes that he returned to work "a couple of week "after the accident 
(Tamika Johnson depo ition tr at 236-238), which demon trates that he was. at mo t, somewhat restricted in her 
activitie of daily living. which is fatal to a 90/180-day injury claim (see Ander on v Pena, 122 AD3d 484 [1st 
Dept 2014]; Pakeman v Karekezia. 98 AD3d 840 [1st Dept 2012]; Onishi v N & B Taxi, Inc., 51 AD3d 594 [1st 
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Dept 2008]). 

With respect to Plaintiff's claim of a "permanent loss of use,' there i no evid nc that Plaintiff suffered 
a "total lo of use" of any body pai1. Therefore, Plaintiff's claims under th --permanent lo of use" category are 
dismissed ( ee Rio!lcmo r Learey. l T' AD3d 494 [I st D pt _0 19], citing Oberly v Bang · Ambulance. 96 Y2d 
_ 95_ 299 [200 l ]) . Further, as there i no evidence upporting a claim und r the ·'significant disfigurement ' (see 
Fernandez v Hernandez. 15 1 AD3d 581 [1st Dept 2017]) or "fracture categories of injury, thee claims ar 
dismissed. 

ACCORD! GLY 

D fi ndanf s mo ti.on see: ing an Order granting summary judgment and dismi ing Plaintiff' complaint 
on the grounds that Plaintiff has not sustained a "serious injury" as defined by Insurance Law 5102 ( d) is 
GRANTED to the e tent that Plaintiff's claim relating to her left boulder, a well as claim under the 
.. p rman nt los of u ,' ·· ignificant disfigur m nr:· ·'fractur : • and ·'90/1 80-da " cat gorie of injury ar 
di mis d. and the motion i otherwi e DENIED. 

Thi decision con titutes the Order of the om1. 

Dated: 
FEB O 5 2024 

Hon. 

I . CHECK O E ... .... ......... ..... ....... ... .. .. ........ . D CA E DI PO ED I IT E 1TIRETY X CASE Tl L ACTIVE 

2. MOTI ON IS ... .... .... .. ... ... .. .. .. ..... .. .. .. .. ...... . . 

3. CHECK IF APPROPRIATE .... .. ... ...... ..... . 
D GR.A TED D DE IED X GRA TED I PART D OTHER 

D SETTLE ORDER D .· BMIT ORD ~R D CH ·DULE 
PPE R CE 
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