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S PREME COURT OF THE STATE O NEW YORK 
I.A.S. PART 13 SUFFOLK CO NTY 

PRES NT: 
HON. JOHN J. LEO J.S.C. 

Plaintiff, 

-against-

PETE JOSEPH INCORVAIA and 
COUN Y OF SUFFOLK 

Defendants. 

TONI 1 NN INCORVAIA, 

Petitioner, 

-against-

COUN Y OF SUFFOLK, 

Respondent. 

DECISION & ORDER 

INDEX #'s: 600779 18 &608571/17 
Motion Sequence: #09 & #10 MOTD 
Motion Date: 9/20/f3 & 10/13/23 

PLAINTIFF'S ATTdRNEY: 
ROBERT A. MAHL R, ESQ. 
1350 Avenue of the Americas, 2nd Floor 
New York, New Yor 10019-4703 
(212) 472-9569 

DEFENDANT'S AT ORNEY: 
SALVATORE LEC I, ESQ. 
420 Jericho Turnpi e, Suite 205 
Jericho, New York 1753 
(516) 942-3700 

PETITIONER'S AT ORNEY: 
HERMAN KATZ, UJP 
538 Broadhollow Rbad, Suite 307 
Melville, New York 11747 
(631) 501-5011 

RESPONDENT'S ATTORNEY: 
JOHN ROBERT c1_sOLARO, ESQ. 
Carter Ledyard & rv,i lburn, LLP 
28 Liberty Street, 4t 1st Floor 
New York, New Yo k 10005 
(212) 238-8736 

COUNTY ATTORN Y: 
DENNIS BROWN~y J. CAPUTI, ESQ. 
100 Veterans Mem , rial Highway 
Hauppauge, New ork 11788 
(631) 853-4040 

if oni Ann Incorvaia ("Plaintiff") interposed an applicat on for partial summary 

judgm,nt against Peter Joseph Incorvaia ("Defendant Incorvaia") for an Order, pursuant 

to CPLR §3212, granting partial summary judgment to Plaintiff a d directing the payment 
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to Plai tiff of an additional condemnation payment in the amount f $75 ,000 .00 ("Additiona 

Comp nsation"), that is currently being held in escrow, pending urther Order of the Court 

for the property owned by Plaintiff at 39 Seneca Street, Ocean ay Park, New York 1177 

("Prop rty"). 

There are two related matters in the Suffolk County Supr me Court that involve th 

taking of a partial easement on the Property. The County o Suffolk brought a partia 

conde nation action of the Property under Index No. 07738/2016 to acquire an easemen 

on a ortion of the Property ("Condemnation Action"). In another action, Plainti 

interp1sed an action under ~ndex No. 608571/2017 for additio al compensation for th 

area ct vered by the easement and its impact on the remainder of the Property ("Additiona 

Comp nsation Action"). 

The Condemnation Action was consol idated with this act on for joint trial. By Orde 

dated fugust 9, 2018, th is Court directed advance payment in o Court in the amount o 

$120,100.00. See: NYSCEF Doc. 20 and 256. By that Order, the County of Suffol 

receiv! d an easement interest in the Premises for an advance I ayment of $120,000.00 

which f.95,773.20 was distributed to Plaintiff and $24,226.80 tot e mortgage lienorforth 

PropeJy, Bayview Loan Servicing, LLC. See: NYSCEF Doc 2 7. 

By Order dated April 20, 2023, the Additional Compensa ion Action was settled to 

$75,0 0.00. Additional Compensation in the amount of $75,000.00 is being held in escro 

subject to Order of the Court. See: NYSCEF Doc. 258. 

IHere, Plaintiff seeks an order directing payment to her of he $75,000.00 Additiona 

Compensation free of cla ims by Defendant Incorvaia on the basi j that Defendant lncorvai 

does n t have a legal or equitable interest in the Property. Plaintiff acquired sole title of th 

Prope by a recorded deed on or about December 3, 2009. The deed provides tha 

Plainti and Defendant Incorvaia are the granters, and Plaintifft e grantee. See: NYSCE 

Doc 2 :9. 

In a Decision and Order of July 2022 ("July 2022 Decision"), this Court denie 

Defen i ant lncorvaia's application for constructive trust over t j e subject property. See 

NYSCf F Doc 204 and 260. In that Decision, Toni Ann lncor aia is Plaintiff and Pete 

Josep Incorvaia is defendant. Pursuant to the July 2022 D cis ion, this Court denie 

Defen ant lncorvaia's request for a Constructive Trust: 
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Plaintiff has owned the Premises for more than ninete n ( 19) years, 
initially with her grandmother and father and then sol~ly in her own 
name since 2009. It is not disputed that Plaintiff ma~e significant 
financial contributions toward the upkeep and maint~nance of the 
Premises, including making all of the mortgages, i~surance and 
maintenance payments, paying for all repairs and seeking short 
term rentals for the Premises. Conversely, Defend~nt was in title 
for approximately fourteen (14) months solely by virtue of his father 
partially transferring the Premises to Defendant ant, thereafter, 
requested Defendant voluntarily transfer the Premises entirely to his 
sister, the Plaintiff herein. Defendant has not claim d a personal 
attachment to the Premises, has not claimed an use of the 
Premises (he has only been at the Premises a handfu of times over 
the past 19 years), nor that he made any personal nvestment in 
helping rebui ld the Premises after it was destroyed by Hurricane 
Sandy. 

See: oc 204 and 260 p. 3. 

As to the request for a Constructive Trust be placed o the Property this Cou 
found : 

The Plaintiff herein has owned the Premises for more than nineteen 
(19) years. She has expended funds for maintenanc , renovations 
and improvements. Plaintiff has not been unju tly enriched . 
Moreover, Defendant has not pleaded sufficiently to prove such a 
claim . 

Accordingly, and for the reasons set forth above Defendant's 
application seeking the imposition of a constructive tr st is DENIED. 

See: YSCEF Doc 204-260, p 4. 

In the Condemnation Proceedings, Plaintiff and Defendan lncorvaia's interest in th 

Prope y was determined as to their right to the pdvance pay ent. As a result of th 

owner hip dispute as to the property, in order for the Condemn!. tion Action to proceed, 

Dece1ber 13, 2021 So-Ordered Stipulation was entered that all wed Plaintiff to prosecut 

and settle Additional Compensation Action and Defendant Inc rvaia waived his right t 

bring l n action against Suffolk County for any additional coJ pensation. Plaintiff an 

Suffolk County entered into an agreement that Suffolk County would pay, as additiona 

comp,nsation, the sum of $75,000.00 to resolve the Additional C mpensation Action. See 
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NYSC ' F Doc. 258 and 262. The Additional Compensation P yment was to be held in 

escro I pending a further Order of this Court. 

It is undisputed that Defendant Incorvaia voluntarily d eded his interest in th 

Prope I y to Plaintiff in 2009. Plaintiff has submitted a recorded deed evidencing her titl 

to the roperty. See: Adamec v. Mueller, 94 A.D.3d 1212, 1 13 (3rd Dept. 2012); 1 

Assoc. v. Court St. Pizza, 57 Misc.3d 1204(A); 66 N.Y.S.3d 653 (Civ. Ct. Kings Ct 

Septe 

grant of real property passes all the estate or interest of the granter unless th 

intent :o pass a less estate or interest appears by the express erms of such grant orb 

neces ary implication therefrom. A granter, as Defendant Inca aia, is presumed to inten 

to con ey all the interest owned by him in the premises describe , unless the intent to pas 

a less r state is expressly manifested in the deed, or is fairly to ~e implied from the term 

of the grant. Where as here, there is no exception or reservation f ontained in the deed, th 

deed pJ~sses the whole est•~: and interest of the grantor. See: ~PL 245; Clark v. Darlan 

35 A.D.313, 55 N.Y.S . 14 (2 Dept. 1898) off 187 N.Y.560; Audurn LS. Electric R. Co. 

TaeckJI, 118 Misc. 375, 193 N.Y.S.337 (Cayuga Cty. 1922). 
I 
In support of her summary judgment appl ication , Plaintiff ade a prim a facie showin 

of entil lement to judgment as a matter of law by tenderi g sufficient evidence t 

demonstrate the absence of any material issue offact. See: Alvarez v. Prospect Hosp. , 6 

N.Y.2d 320, 508 N.Y.S.2d 923 (1986); Winegrad v. New York J niv. Med. Ctr., 64 N.Y.2 

851 (1 ' 85); Zuckerman v. City of New York, 49 N.Y.2d 557 (1981). Such a showing havin 

been ade, "the burden shifts to the party opposing the motion for summary judgment t 

produce evidentiary proof in admissible form sufficient to establi · h the existence of marit I 

issues of fact which require a trial of the action." See: Alvarbz v. Prospect Hosp .. 6f 
I 

N.Y.2d 324; Kaufman v. Silver, 90 N.Y.2d 204, 208 (1997); Higueroa v. Gallagher, 2 

A.D.3d 385 , 387 (2"' Dept. 2005). Here, Plaintiff established, p!ima facie, she has title t 

the Pr1perty, thereby shifting the burden to Defendant lncorvai to establish an equitabl 

interesr in the Property. 

pefendant lncorvaia's previous effort to establish a c nstructive trust over th 

Property was denied by this Court in its July 2022 Order. finding that Plaintiff would not b 

unjustlt enriched by retain ing her full rights in the Property. Se .: NYSCEF Doc 204-26 

The Ci urt adheres to its prior determination . This Court denied that Defendant lncorvai 
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had a+ interest in the Property and relied on this prior order in I istributing the settleme 

paymer t to Plaintiff. See: Ryan v. New York Tel.Co., 62 N.Y.2d 494, 500 (1984) . 

efendant lncorvaia's argument that Kevin Clyne, Esq. is not an attorney for th i 

matter is without merit. This Court directed that "any motions o other fi lings made by th 

parties regarding the disposition of the $120,000.00 advance pa ment, or the real propert 

locate I at 39 Seneca Street. .. be filed and served in the action bearing Index No.: 201 -

60077~)" and Defendant Incorvaia consented to Mr. Cly e's prosecution of th 

conde I nation action, which was settled pursuant to the So- rdered Stipulation date 

Dece ber 13, 2021. See: NYSCEF Doc. 168 and 261 . 

ontrary to Defendant lncorvaia's position, the present otion was not made mo t 

by this Court's October 10, 2023 Decision . See NYSCEF Doc 2 4. That Decision did n t 

involvj the distribution of the final condemnation award in the related and consol idate 

proceeding, but dismissed four (4) counterclaims in this matter t at have nothing to do wit 

related condemnation proceeding . 

ere, Plaintiffs appl ication was brought pursuant to the C urt's direction in its Ord r 

of Apri 20, 2023, that, by its terms, resolved the related condemnation proceeding file 

under Index#: 608571/2017. See: NYSCEF Doc 258 . Thut contrary to Defenda t 

lncorvaia's position, this is the appropriate and sole index numb Ir under which to bring thi 

motionl. 

f his Court, having balanced the equities, and based on its prior Order in which t 

found [Defendant Incorvaia had no equitable interest in the Prope y, grants partial summa 

judgment to Toni Ann Incorvaia, dismissing the First, Second, a d Third Counterclaims 

Defenj ant Peter Joseph Incorvaia and directs the payment to Toni Ann Incorvaia of a 

additio al condemnation payment in the amount of $75,000 .0I , current ly being held i 

escro for the Property owned by Toni Ann Incorvaia at 39 Seneoa Street, Ocean Bay Par , 

New Y ; rk 11770 ("Property"), on the basis that Defendant Peter Joseph Incorvaia does no , 

as a matter of law, have a legal or equitable interest in the Pr , perty or in the addition 

sation payment. 

he foregoing constitutes the Decision and 0 

Dated : April 2, 2024 
Central Islip, New York 
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