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NYSCEF DOC. NO. 79 _ RECEI VED NYSCEF: 12/ 23/ 2024
STATE OF NEW YORK | g
SUPREME COURT COUNTY OF ALBANY
. MARGARET CONNORS,
- Plaintiff, "DECISION, ORDER |
-against- - I AND JUDGMENT

o . ‘ Index No.: 904203-23
ASM GLOBAL PARENT, INC,, |
ALBANY COUNTY | v

Defendants.

APPEARANCES:  Elefterakis, Elefterakis & Panek (Udeyveer Slngh Brar, of counsel)
' New York, for plaintiff

. Goldberg Segalla, LLP (Jessica A. Rounds, of counsel),
Albany, for defendants

Thomas Marcelle, J.
This is a slip and fall case. Presently pending before the court is Defendants ASM Global '

Parent, Inc.’s and Albany County’s (collectively, “defendants™) motion requesting sancﬁohs—up :

- to and including dismissal—againsf Plaintiff Margaret Connors (“plaintiff”) for alléged

violations of ‘mulﬁple court orders and for purportedly failing to compiy with her discovery
obligations.

Determmlng whether to grant sanctions agamst a party is setious business and so the

-court enters upon | the 1nqu1ry with a careful and cautlous eye. In domg 50, an otherwise mundane

and tedious rundown of the relevant procedural history is, here, quite important in informing the
court’s analysis, | |

Discovery began in earnest in June 2023 when defendants senved combined discovery
demands and a demand for a bill of particuiars on plaintiff. Spdciﬁcally, defendants demanded
executed gudmrizations to permit defendants to obtain “ail medical and hOSpital records and |

diagnostic films by and at which plaintiff was treated as a result of the occurrence complained
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of...” Defendants also demanded authorizations for federal and state tax returns and W-ﬁs going
back three years prior to the incident ‘(see defeﬁdants’ discovery demand dated June 1, 2023 at |
NYSCEF No. 50).! | |

In August 2023, plaintiff servéd defendants with a bill of particulars and discovefjf

responses. Plaintiff _provided defendants with a number of authorizations but only from the date

of the incident forward, which, in fairness, was all defendants asked for, at least implicitly.

Plaintiff did not turn over the executed authorizations for plaintiff’s taxes or for the records of
plaintiff’s primary care doctor (see plaintiff’s discovery response dated August 31, 2023 at

NYSCEF No. 50). Threé weeks later, in September 2023, defendants tenéwed their request for

* authorizations and this time asked for authqri'zzitibns that date back a period of five years prior to

 the incident (defendants’ letter dated September 20, 2023 at NYSCEF No. 53).

With no response being made to their September 20 letter, a month 1ate_r, defendants
made additio_nal reques‘ts for authofizations, enumerating the exact authorizations they were
seekiﬁg and asking that the;, authorizations be “non-restricted and pmlirﬁited to date.” Among the
authoﬁzations. defendants requested was one for Dr. Raha Bhatia, plaintiff’s primary care doctor
(defendants’ discovery d_emahd datpd Oct(_)ber. 24, 2023 at NYSCEF No. 54). Defendants also _
requestéd a supplemental bill of particulars at this time (defendants’ létter dated October 24? |
2023 at NYSCEF No. 55). __ |

In December 2023,' having still no respoﬁse to their September and October requests,
‘defendants sent plaiﬁtiff a good faith letter asking for responses (defendants’ letter dated

December 19, 2023 at NYSCEF No. 56).- In January 2024, plaintiff still had not responded to the

! The alleged slip and fall occurred on October 1, 2022.
' 2
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September and October demands. so defendants sent plaintiff another good faith letter
(defendants letter dated January 8, 2024 at NYSCEF No. 57).

Then, on February 14, 2024 rather than respond to defendants demands plaintiff asked
the court to hold a preliminary conference (NYSCEF No. 35). Attached to plamut_‘f s request for
a conference, plaintiff’s attorney included an affirmation of good faith, representing that “your

affirmant contacted defendants in a good faith effort to resolve the issues raised by this request,

witliout the intervention of the Court, and have been unable to do so” (NYSCEF No. 36).

Defendants aver that plaintiff’s counsel’s affirmation is not accurate and that plaintiff’s counsel

* never contacted defendants to resolve the discovery issue (see defendants’ attorney affirmation

‘dated June 10, 2024 at NYSCEF No. 46). Plaintiff has neither answered nor disputed this

allegation.
In any event, the court scheduled the requested preliminary conference for March 5,

2024. Defendants’ counsel appeared for the conference, but plaintiff’s attorney did not—without

any notice to the court. As a result of plaintift‘ s failure to appear, the court rescheduled the

conference for March 20. - This time, both parties appeared through their respective counsel.,
Pursuant to the March 20 conference, and on consent of both parties, the court issued an

order direeting that Iio__laintiff, by April 19, “shall provide executed authorizations pursuant to

defendarits® prior demands that allow defendants to obtain records dating back at least five years

prior to the date of the alleged accident, ” which of co'drse included the authorizations
specifically enumerated in defendants’ October 2023 demand (Order eigned on March 20, 2024
at NYSCEF No. 43). | |

In a discovery response dated April 22, 2024, plaintiff objected to many of the

authorizations defendants set forth in their October demand including the authorization related
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to Dr. Raha Bhatia (sce plaintiff’s disbovery response dated April 722, 2024 at NYéCEF No. 60).
Notably_, the objections raised by plaintiff in plaintiff’s April 22 response were not raised dﬁring
the court conference when plaintiff consented to providing‘thg executeq authorizations pursuant
to defendants’ ﬁrevi_ous irequest.s. | | |

On Apiil 29, 2024, defendants made a good faith demand asking plaintiff to comply with

the court’s March 20 order and defendants’ demand for authorizations—reiterating the

authorizations defendants had previously listed in their October 2023 demand.

On May 21, 2024, the court held a compliance conference, which had been previously

scheduled. As of this time, plaintiff still had not followed thrbugh with providing the

authorizations it promised at the prior conference and pursuémt to the court’s order. As a result
of the May 21 cqnfereh’ce, the court issued a.no.ther oi‘d_er mandating plaintiff’s complian.ce ‘with
providing déféndants with the authorizations, Vdirecting that plaintiff “shall respond fully ... to
defendants deficiency letter dated Apnl 29, 2024, by June 7 (Order signed on May 21,2024 at
NYS CEF No. 44). Plaintiff did not object or take exceptlon to the court’s order.

Yet, on Jung 7, plaintiff sent a letter to defendants, standmg on its obj ech‘ons raised in

plaintiff’s ApriI 22 response and declined to provide defendants with the authorizations it had

objected to (sce pleiintiff’ s letter dated June 7, 2024 at NYSCEF No. 69).

- On June .10, defendants brought a motion to compel discovery or, altematiyely, for
sanctions and an ofder precluding plaintiff from offering evidence at trial. As of plaintiff’s
motion, the following authorizations (going at legst five years back fr.om the date (;f injury) stitl
had not been provided: Emblem Health, Social Security, IRS, NYS bepaﬂment of Taxation and
Finﬁnée, Pain Management, Neurologists, any and all pro-viders‘_who treated plaintiff's | |

exacerbated degenerative condition, any and all psychiatrist and/or psychologists, Dr. Raha
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" consent order—defendants apprised the-court that plaintiff had not fully complied with the

Bhatia, Mohawk Ambulance and Huntington Union Free School District. Also, plaintiff still
withheld the supplemental bill of parricnlers defendants first requested in October 2023.

However, on the eve of oral argument, lschedubled fer Angust 7, the parties arrived at a-
settlement of defendants’ rnotion, which the court “so ordered.” Speciﬁcally, tne consent order,
signed by the parties’ attemeys, set forth that plaintiff would have 30 days to provide defendants

with the requested authorizations dating back five years from the date of inj dry, aswellasa -

~ supplemental bill of particulars. The order specified the exact authorizations plaintiff was to

provide defendants, including one for Dr. Bhatia. Further, during this 30 day period, defendanrs’
motion would be held in abeyance The consent order concluded with an admomtlon “if
plamtlff fails to comply with this Order, the parties strpulate and agree that plamtrff will be -
subject fo sanctions at the discretion of the court including drsmrssal’_’_ {Order signed on August 7,
2024 at NYSCEF No. 72). | |

In their letter dated September 10-—more than 30 days since the signing of the court’s

consent order and thus defendants renewed their prror motion. Specrﬂcally, defendants claimed
that plaintiff was still retaining executed authorizations related to plamtrfi‘s primary care doctor
(Dr. Bhatra), Mohawk Ambulance as well as the supplemental bill of part1eulars The court
allewed further briefing regardmg the alleged fallure to comply.

" . Plaintiff, in an attor'ney affirmation, attests that plaintiff has “responded to all of
Defendants' .Discovery Dernands,” vrithout qualification. Defendants conrend, most significantly,

that although plaintiff has now made a belated attempt—;—after the court ordered 30 day

deadline—to comply with the court’s August order, plaintiff is yet refusing to provide an

authorization for Dr. Bhatia. Certainly, an unreserved vow of compliance, as plaintiff appears to
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inake, is not consistent with hoiciing back the executed authorization for Dr. Bhatia, which the
court ordered and p_iaintiff ‘agreed to supply. A closer inspection of plaintiff’s papers is called for. |

Now, looking beneath the surface of plaintiff’s a&orney affirmation to an exhibit attached
to the affirmation reveals something different than what plaiptiff’s counsel attests in the

affirmation. Included as an exhibit to the attorney affirmation is plaintiffs latest discovery

response to defendant, which was spurred by the court’s August consent order, This discovery

response maintains its objection to providing the Dr. Bhatia authorization to defendants (see

Exhibit A attached to plaintiff’s attorney affirmation dated Sei:tember’ZS, 2024 at NYSCEF No.

77). Thus, contrary to plaintiff’s attorney afﬁrmation, plaintiff still has not complied with

defendants’ demands and the court’s August 2024 order.?

CPLR 3126 provides in relevant part that: “If any party, or a person who ... is an officer,

director, member, employee or agent ofa party or otherwise under a party's control, refuses to

 obey an ‘order for disclosure or willfully fails to disclose information which the court finds ought

to have been disclosed ﬁufsuant to this article, tﬁe court may make such orders with regérd to the | _.
failure or refusal as are just...” (id.). | |

. | Here, plai'ntiff has_ violated each of the court’s last three orders directing plaintiff to turn
over specific items of discovery. iflaintiff never _took_ e;(ception to any of the court’s orders and
t\&o oﬁt of the three orders were with pla.intiff_-s express consent. Three times—In Mérch; May,
and August—plaintiff nodded to the couirt in agreement or acquiesceﬂce regarding the
éﬁthérizations to be turned over to -defende-lnts, the court would then issue an order directing the

agreed upon disclosure, and plaintiff each time turned ‘around and sent defendants a letter

2 As of the date of the issuance of this decision; order and judgment, plaintiff has had well over
two months to provide defendants with the authorization related to Dr. Bhatia, since defendant’s -
last affirmation advising the court (and plaintiff) of this failure—but plaintiff, even so, has not.

6
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“willfully and contumaciously,

objecting to some or another of the authorizations plaintiff had previously agreed to provide and
the court ordered plaintiff to supply. Indeed, there has been no real room for interpretation of the

court’s three orders. The March and May orders referred back to defendants’ demands that

 listed—by name—the authorizations plaintiff was to provide and the August order listed the

. specific authorizations in the order itself. Plaintiff’s conduct amounts to a refusal to obey the

court’s orders regarding disclosure and, after three times, the court believes plaintiff is acting
‘ ” “whlch can be inferred from a pattern of noncomphance
(Doherty v Schuyler Hills, Inc., 55 AD3d 1 174 1176 [3d Dept 2008], CPLR 3126).

This leaves the remedy to be meted out. The court may issue an “order striking out
pleedings or parts thereof, or sfaying further proceedings until the order is obeyed, or 'dismissing
the actiorl or.any part thereof, or rendering a judgmerlt by default agafnst the disobedient party”.

(CPLR 3126 [3]). A trial .court-has' discretion to dismiss a.co'mplaint as a sanction against a

plaintiff who fails to comply with a court order and frustrates the disclosure process (see id.; Kihl

. v. Pfeffer, 94 NY2d 118, 122-123 [1999]). This sanction is generally only justified when the

party seeking dismiésal demonstrates that the failure to comply with the request and order for |
disclosure was “willful and contumacibus;"(see Dokerty, 55 A.D.3d at 1176).

Here, plaintiff’s repeated failures to adequately respond to defehdarrt’s discovery -
demands and transgressing the court’s d1scovery orders willfully and contumaciously, is
blameworthy enough. But this is only part of the story. Plaintiff’s drscovery failures and order
violations have been marked with a certain duplicity—of plaintiff routinely telhng the court it
would do one thing and then doing something drfferent than what plamtrff agreed to do This

modus operandi has forled the court’s efforts to resolve the discovery issues before itand has
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.Dated: ' \7—-/2?/21/

wasted jﬁdiéial time énd resources—leaying the court scarce of consolation that anything will be
different if plaintiff is given a fourth chancc to cornplly with the ciourt’s discblvery orders.

As such, the coﬁn will grmt the sanction plaintiff consented to be subj eét to for its non-
compliahce (see Order signed on August 7, 2024 at NYSCEF No. ?2).

Therefore, it is | |

ORDERED, plaintiffs compl.aint is dismissed, without prejudice; and it is further -

ORD’ERED, defendanté shall Ee awarded reasonable costs and attorneys fees in an

amount to be determined by the court. Defendants shall submit an attorney affirmation

supported by proof of its relevant costs and fees by January 23, 2025; opposition papers shall be

submitted by Februar_y 6.

ST %

Hon. Thomas Marcelle

SUPREME COURT JUSTICE
12/24/2024
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