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SLPRElVlE COlJRT-STATE OF NE\V YORK 
COUNTY OF NASSAl) 

PRESENT: HON. EILEEN C. DAL '\·'-SAPR/\JCONE • 
.JUSTICE OF THE SlJPREl\lE COURT 

----------------------------------------------~ --------------------x 
FARADINE KEHREAlJ, 

Plaintiff. 

-against-

CRESCENT LAND DEVELOPlVIFNT 
ASSOCL\TES, LLC TGI FRIDA '\''S INC. and 
TGl FRlDA v~s NY, LLC, 

Defendants. 
-----------------------------------------------------------------------x 
CRESCENT LAND DE'VELOPMENT ASSOCIATES, 
LLC, 

Third Party Plaintiff. 

-against-

KPCLANHSCAPlNG. lNC., 
Third Party Defemfant 

-----------------------------------------------------------------------x 

TRlAL/lAS, PART 21 
index No,: (~04419/2021 

I\fotion Seq. No.: 00.3, 004 
Motion Submitted: 03/06/24 

DECISION AND ORDER 

-- -- -- ... -- .. -- ....... ·······------------ ------- ----------------------- -------- --- ".-~-- ~ -- ~ - -- -- .......... -............................ -------------------------

Th c ii.)lk\ving papers \Vere read on this motion NYSCEF 
DOCU\fFNT N1Tr'v1BFRS 

Notice of Mmion, Statement of VIaterial Facts, AH'i.rmalion, Exhibits ..... , ,. ... 92 --- 110 
Affirmation in Opposition, Counter-Statement of l\faterial Facts .... , , , ...... , , .. 113 --- 114 
Nnticc of \·lotion, Affirrnation, E~hibits, l\icmornndum of Lnv ..... ,, ......... ., 1 l 5 -- 14 l 
Reply Affirmation, Exhibits,. ....... ,,,,..,.,.,.,,.., ....... ,,.., . ., ... ,, .. ., .... , .. ,.. l 42 -- !43 
A!Tirmation in Opposition, Exhibits, Counter-Statement of Material Facts ... ., 144---146 
Ai11rrnation in Opposition, Exhibits .......... ,, , ............. , ............. , ......... 14 7 - l 49 
Affirmation in Opposition, Exhibits . , , ........... , ......... , ............. , ........... 150 ··· 151 
Reply Affirmati<.m, Lxhibits .......................................... , .......... , ..... 1.52 - 153 

Upon the foregoing papers, Defendant/Third Party Defendant KPC LANDS CA PING INC. 
(hcreinaHer, KPC) moves this Couri for an Order pursuant to CPLR § 32 l 2 granting it summary 
judgment dismissing PlaintifL FAR.AD1NF K EB REAU (herrinahcr, Plaintiff)'s cornplaint and t<.H· 
an Order pur:'>uant to CPLR •~ 3212 granting it summary judgment dismissing CRESCENT LAND 
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DFVLL.OPl\1FNT ,\SSOCIATES LLC's (hereinafkr_ Crescent cross ' . 
Cl<:U_TI1S for contractual 

indcmnifkation. cornn,on Lnv indcmnit"ication. and contribut on: and defendants Crescent 
(hereinafter, \fotion Sequence No. 003), TGl FRIDAY'S !NC., and TGI FRIDAY'S NY, LLC 
( hc-rcindftcr co!kcli vcly. TG1 Friday· s) move this Court for an Order pursuant to CPLR § 32 l 2 for 
surnrnary judgment on Crescent's third party coinplaint and/or cross-daims against KPC fr,r 
contractual defense and indernnification (including reimbursement of attorneys' fees and court 
<..:xpenscs) pursuant w KPC's sno\v n.'l11C>Ya1 service agreement (hereinafter, the- Agreement) and 
l:y- ''l1 nrl·,;,1· '1l'l"Sl1'\!~1 :n c··pi I{ \ 171 '.l 1··('l' s·u·r1°•1·1 •01i·v ;l:l·101r1•pr.: l-rl''J1"ll'-csi1·1,, ;:Jl ;,_].-,;!."'' ;:r1<; c·r•')S'< ... J <.-t • ... ,...., ?--· ~ ___ ,l ., ........ _ _._ _., .._ x ,_.,,_,..__ , .. ,,_1 ,._t ~· 3 ... C- -...t..l.,- .. ,.-, ... , •.• t· ,... .......... c ... 1 >..1,.1 ...... • J ........ 

clairns against TC! Friday's (hcrcinatkr, rvtotion Sequence No. 004). The motions me consolidated 
for di,;position ,md determined as set l<)rth hereinafter. 

Background and Relevant Facts 

This action arises from a slip and C:1ll incident on Februa.ry 5, 20?. l, v-/here P!aintifl was 
,,1l;-o;vllv in'1'1-r»,-i \•V!1 ,.,l1 -.;!1•· "<!1'1,n,,J ("1 ,,lt1sl1v c:;•1··,v: 'ii~ t'n,, nur'k·1·11 0 l')l ;il1'l'"1."·ent· to T(1l 1·;,.i·-·.s,,,v'-.: 
,~. .... ~ ...... ~ ... · • ) ..... l '-- ... , • .,,_. _. ·- \.. .... r· ...,, 'I,.• 'j. .. ... . .,.. ... ' '-' . " _._ : .,,_, I "~ ·•c .,,_ ......... "'~ : . .... .. . .... ,! .i .. · .... 

located in the Crescent Pia:ra shopping center. Cr~~scent owns the shopping cenkr,. including the 
parking 101. TGI friday's is the lessee of the restaurant adjacent to the parking lot. KPC is the sno\v 
removal contrnctor for Crescent Plaza. 

On the date of the incident. Plaintiff \Vent to TGI Friday's to pick up her takeout order. 
\Vhen she exited her vehicle in rhe parking lot she slipped on slush:.-,,· snow. Plaintiff testified, \\hik 
on lhe g.round she noticed there \Vas sno\v all around her on the parking lot and the side,va]k of the 
n:staura.nt (N'{SECF Doc# 102, p. 32, 124). 

Pursuant to the lease agn.'emcnt het\veen Cn.'scent and TG! Friday's, TGI Friday's was nol 
rc,>1(Fl',ibk· lnr '-Pl)\v a:1d 'CC rcr11,wal :n t;•ic- D?rkir10 !()i fNV~FCF Dc,c # 1 '~8', TCi-l Fridav'c;; Wi1<s ·- t· · t ... · 'I,,. ·- ... ' • • .,_ ... ... ·- • -' ... 1 ' ' -'-C' . '' \... -'- _. .J • • • ', ...... ' - ' -· • • • ,. ... , ... 

responsible for clearing ice and sno\v from the sic.h.'.\valks abutting TGl Friday's. 

Pursuant to the sno,v renmval contract lbr the parking int mvned by Crescent where 
Piainti ff' s incident occ,irred, a description of KPCs services is described as follmvs: 

i\. !<..PC is authorized and directed to automatically provide sno,v removal 
services ,.vhcn sno\V acnnnulation reaches two inches (2'"). KPCs snmv 
rernuva] service shall begin irninediatcly once an accumulation of tvvo 
inches (2") of' snmv has been reached ... 

D. K PC is directed to monitor weather conditions at the- _job location, and 
\vhcn t\:VO inches !)") of sno\v ac,,umulmion has not been reached,. 
KPC \Nill use its best efforts to contact Customer [Crescent] to advise 
its recomrnendation concerning the perfonnance of salt/sand 
services .. , (NYSECF Doc# ! 8). 

Additiorntl!v. nursuant to the sno\V removal contract KPC shall obtain and maintain ••. J. 

at. its cost and expense throughout the term of the .Agrt:ernent various insurance coverages 
and limits. including commercial general liability insurnnce, \Vith the policy endorsed to 
cover Crescent as an Additional i nsurcd. The policy shall contain a waiver of subrogation 
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K PC shall. to the fullest extent permitted by law at its own cost and expense, 
defend, indemnify and hold harmless Customer Crescent L.md Devdopment 
Associates, LLC, Broadwail J\'lanagement Corp., and The Feil Organization, and 
their Dinx:tors, Officers, Employees. Servants. Representatives and /\gents, from 
and against any and an daims, allegations, losses {induding attorney fees, 
witncssts' fees and all court costs), damages, expenses and liabilities (including 
statutory liability), in connection with an)' injury and/or death of any person or 
damage to or loss of any propert_y, which arise out of or rdak to KPC's (or any 
of its subcontractor's) snow rermrntl services set forth herein, or are caused in 
whole or in pan directly or indirectly, by any negligent or wrongful act, enor or 
ornission, or breach of this agreement by KPC or any activity of KPC and/or its 
Subu:,ntractors, and their Employees, Agents, and Representatives .. ,(NYSFCF 
Doc!-! 18 !emphasis added]}. 

\lichacl Smith ( hercinaikr_ Smith), KPCs on site supervisor for snow removal, testified 
at bis deposition that he recalled removing snow from Crescent Plaza in January and February 
2021 as it caus(d a state of ernergern:y. Smith testified it was no longer sno\ving on February 5, 
~{i'1 1 'N'vs·i::('j::1·) .,.;i 1or "'').I\,, ;,},>---·••'f-~ 0 -1· 1-,-,,.,·,1-'-~J ">ltt· t'' -, ,, f--~---,c,f'thc> y ·k·; n·l··'t L,.,~.l \·'·A,., ..... Ot. rt .. ,}, t'· -'t_l, u:11:t: :\..-S:lh .. l. !,t: '"l}f., l .... U Su. 0 fll..: SdL<-<1.;i:: '-'· sll..: f,df 1!16 U 

! 5-20 times frc,m January 3 L 2021 to February 5, 202 l (NYSECF Doc# 106, pp. 55-56). Smith 
testified that \.vhilc he applied salt he also visually inspected the parking lot to determine where 
and when additional salt \Vas needed (N"{SEC'F Doc # l 06, pp. 57-59). Sn1ith testified he 
monitored and inspected conditions of the parking lot until aH of the sno\v \va.s gone and the 
temperature was over 32 degrees (NYSECF Doc # 106, p. 83). During Smith's continued 
deposition testimony, he referred to the Storm Logs (NYSECF Doc# 136) and testified that on 
February 5, 2U'.: l, he spot salted the parking lot (N'{SECF Doc # 107, pp. 20-21 ), Smith did not 
perfPrrn any snow rernoval on February 5, 202 l (N'{SECF Doc# 136}. 

It is ,vcli settled that on a rnotion for summary judgment the moving party bears the burden 
and nwst tender ,:vidcncc sufficient to eliminate all rnaterial issues of' foct (see /Vinegrad v New 
York Univ. A!ed Ctr., 64 N'{2d 851 [1985j). Once such a shcnving has been .made, the burden 
sbi ns to the non-moving party to dernonstrate the existence of material issues of tact \Varranting 
trial {see Afra;·f: v Prospect Hov.i., 68 N'{2d 320 !_1986]). Failure of the non-moving party to 
prcsrnt sufficient evidence of a factual issue requires that the motion 1x~ granted (see Ferrante v 
American Lung Assn, 90 NY2d 623, 631 [1997]). Mere conclusions and unsubstantiated 
al kr2at i()ns arc insufficient to raise anv triable issues of fact (see Zuckernum ,, City o(NeH' fork .. ...... ., ' . ,. . 
..-:9 N,,..,, 1 .::;,;;,, r: ()l)().j'i ~+ t 1 ..... (,;. ...... l : ;. •' 0. I' ,. . 
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''/\ dd(:ndant moving for s1.nrnnary .iudgnwnt in an action predicated upon the presence of 
sncm nr ice hns the burden of establishing. prima facic, that it neither crcatt'd the sno\v and ice 
urndition that alkgcdly caused the plaintiff to fall nor had actual or constructive notice of that 
condition. Under the ·storm in progress' rnle, a property owner will not be held responsible for 
accidents urnsed by sno\v or ice that accmnuL1tes on its premises during a storm until an adequate 
period of time has passed iz)llo-,ving the cessation of the storm to al lov-.t the o,vner an opportunity 
t,J cirndiciratc the hazards caused by the storm. However, once a prnperty ovvner elects to engage 
in sno,,_ removal activities, the O\Vner rnust act \Vith reasonable care so as to avoid creating a 
h:.ixarduus condition or exacerbating a n;.rtural hazard created by the storm'' (Talamas v 
,\feiropo!itun frun~p. Aui/1., 120 AD3d 1333 [2d Dept 20141 [internal quotation marks and 
citations omiHcdi). 

·'A contractor or subcontractor's limited contractual undertaking to provide sno'-.v removal 
sen·icei; generally docs not gi\·e rise to a duty of care to persons not a party to the contract absent 
cvidcncr that the contractor or subcontractor [1 i assumed a comprehensive maintenance 
obligation, !2 i created nr cxacerbatt'd a dangerous condition or launched a force or instrument of 
harm. or !31 that the plaintiff dctrirnentally rd ied nn the contractor's continued performance of its 
obligation'' (Lattimore v First A!ineola Co., 60 ADJd 639, 642 pd Dept 2009J: see Espinal v 
,\.fdvff!e Sno1-1 Conrrs .. inc., 98 N.Y.2J [2002!). 

"A party is entitled to full contractual indemnification provided that the intention to 
imkmnifv can he clearlv irni·:died frrnn the laTn.Iuage and !'Jtir1Joses of the entire agreement and the , ... .... ,,.,. . t .... 

"" ll"l"; I> 11·1l1 i' !• f) t'\,,,'" :> nd ,,; i·e, ll1' "'' '.-•11e,,-:·'' /)}on·•,,' 1., ,\h,i.v v·,··rk·· ( 'i{1' r1'✓ iz, \' A l1f h 4; AD'~ d R4 / 844 r 2 d ., ... ~ ...... ~ .. ~ >-E-. (.l\,,-\.. ... ,-t-.i! v! ........ >v~ ... ~ .... \.- .... \.-> .lv~ . •. \1,,,., . A \.I. -··· .J' .t .... ?-!.• .1.. ,"}- ·~·, ~- •- - .,... -· _ .. .,,~ • !. ., 

Dept 20071,i. /\ Ending of causation is not necessary to trigger an indemnification clause (see id). 
Furthtr, a shov,:ing oflack of duty w Plaintiff (see Espinal 1' ,Helvi!!e Snmt· Contrs., Inc .. 98 N. Y.2d 
1')!)() 1 1\ i<c i,1·"1:':·,,·i·," 1 '1'1 1·h· (.)\\.'l.l '') ".·,t1'<:l'\' ;,., ')"l.'1'1!' 1~'"1.<": i-,l:1·l·",-'l1 'h' tci ,1,,, i'j">)SS e]a: 1l1•S {,_ ... ,.,,? _,,;_.\,. .... }} ... , .... :::"11. _.__.__._....,.t.:.•.i}..,,. \.,>. ..., . · ~ t,. ,..( ... ., .. • .. >.. ..... !- .-.. >.. ,.J • .i.!.t-.,, '-- C, ~ .iv i-t-...> \.. ~ _,...,_ v \. ....... v~ ........ ,, ,,; t-

KPC's l\fotion - Seq. # 003 

KPC rnnves for summary judg1ncnt dismissing Plaintiffs complaint as \vell as Crescent"s 
cross cbims l()r indemnification and contribution. KPC submits in support of its motion 
pleadings 1, d,~position transcripts, the smrn rcinovai contract, Smith's hand\\.Titten notes (Storn1 
Logs) i'nr hilling, and the Affidavits of George Busch2 and fvkworologist rv1ark Krnmer. 

l) KPC's motion for summary judgment dismissing Plaintiff's complaint 

KPC cL,irns it did not ovvc a duty of care to PlaintiJTsince a contractual obligation, standing 
alone,. will not give rise to tort liability. KPC claims the exceptions held in Espinal v Melville Snmv 
C'ontrs., Inc., 98 N. Y.2d !'20021 do not apply. Sp,;.'.citka!ly, regarding the first Espinal exception 
where tht:: contrw.:tor foils to exercise reasonable care and launches a forcti or instru111ent of harm. 
KPC argues ''Plaintiff failed to establish that the slushy snow she claims caused the accident was 

' The Court no1es ,hat the Amended Complaint, including KPC as a direct de fondant (as granted by rvlahon, J, on April 
29 .. 202:'.) was not included within tile pleadings aitached. (see NYSECF Doc ii 96 and 97). 
1 The exhibit attached (NY SECT' Doc /1 ! 09) only includes the last page and appears to be missing paragraphs one 
through nine). 
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long~tanding and lhc product of residual sno-vv L:~tl behind b; .. KF'(~ ~ s sno\-V rerr1oval act i \ it1~sn 
(N \'Sf· .. CF Doc i-' 94, KPC's Affirmation, •,146). Additionally, KPC argues ''!PJlaintiff at ba.r cannot 
ofkr any evidence that KPC failed to remove snov,,: properly and in doing so left the parking lot 
kss sa/f..; than before they began their \Vork" (NYSECF Doc# 94, KPCs Affirmation, ~147), KPC 
claims there is no evidence as to \Vhen or ho\v the slushy sno\v was created and a.ny staterncnt to 
the C(H1lrary \\•<rnld he speculative Hnd coniecturc. /\s such, KPC argues thc~re is no basis to find 
that K PC lal.mchcd a force or instrument of harrn. KPC argues. the second Espino! exception does 
not apply since plaintiff did not detrimentally rely upon KPC's continued perfi)rmance ofits duties 
,;incc Plaintiff did not knmv \-Vho or \\.·hat KPC ,vas. KPC claims the third Espinal exception that 
th.: contract is ccnT1prchensive. exclusive, and entirely displaces Crescent's duty to rnaintain the 
premises docs not apply. KPC argues although it was responsible fbr snow removal in the parking 
!oL Crescent maintained control of the property. KPC contends it did not agree to assurne all of 
,..,l'•'·~·,·1.·,,1i's ~,if;,,\: r· 0 l•:1<-p,l r,hji,,·.iiJ'(l'lS K·'jJ{··· rl:>ir1·1 ..:· li,,h'i!i't'' C"Tl'l')t· <>t,,,c11 i11 t~r> --1 h-c;''1C.i' .. ~f ""\_: \ __ . ...._,,.(W .J.1. •. -.H. ,1,.\..-,,., \,.. { t ..... \.,t ~-••· •,t:,'-"'-· .} •. , ... -...,.,.-t>.. >.1,.} _._(_._,_ , } (..,., l \... \.-l- ..-W • • !lv (.,t.~>'-i• V \..J.-.. ~.o.l,. 

evidence establishing that KPC created the slushy sno\v where Plaintiff fell or had actual or 
constructive notice of it. 

Herc .. KPC sirnply argues that Plaintiff has fi:1ilcd to establish that the slushy snO\V she 
claims caused the' accident \-Vas l01mstandin12- and the product of the residual snm:v kft behind bv .. __. - . ,,. 

K pc· s snow removal activities. The Court finds that K.PC has not established its prim a facie 
entitlement to summary j udgmcnt through the tender of sufficient evidence demonstrating there is 
no i:c;sut of fact to be tried. KPC must make its affirmative case and may not do so by rnerdy 
l·,oinlinr. out ic~al1s in the Plaintiffs case (see TiJtten v Cumberland Farms, Inc .. 57 AD3d 653,654 

" "" 
!2d Dept 2008 l ). Accurdingly. as KPC has failed to demonstrate its prima facic entitlemenl to 
surnmary judgment. the Court need not consider Plaintiffs opposition (see H'inegrad v NeH' York 
C1n,'. Jlcd C!!'., 64 N\'2d 85 ! ! 1985!). Bast.d on dw !(;!\:~going, KPC's motion for si.nnrnary 
j u:.lg: ~s .. ~n t di :_~;n_i~::~ing r~t ainti ff' s (utTtpiaint is denit::d. 

2) KPC's motion for summary _judgment dismissing Cn:scenfs cross claims 

KPCs bnmch of its motion for summary judgrrn:nt dismissing Crescent's cross claims for 
contractual inden1nification. coinmon hnv indcrnnification, and contribution is denied as 
pn.::nwtun;;. 

·'H is generally said that a cause of action fix indemnity accrues on the dak~ pctyrnent is 
inade by 1.h,: party seeking indemnity" (Bay Ridge Air h'ights, inc. v State 44 N. Y .2d -49 fl 97S1). 
Regarding contribution '·iJJike a claim for irnkrnnification, a claim for apportionment of damages 
du:.>.~ :~c~i grns.:::r~~n> ~ice rue ur1ti ! payrnt.nt i;::. rnade by the party seeking app(}rtionint;nt ~~. ltl 

Hen;, it is prcrn"iturc to dismiss claims sounding in indemnification a.nd contribution prior 
10 a finding of judgment on behalf of the party seeking said contribution and indenmi fication. 
Liability for the underlying cause of action remains undetermined and as a result such claims are 
premature untH a judgment is obtained (Mi:irtinez v Fiore, 90 A.D.2d 483 [2d Dept l 982] ). 
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Crescent rnoves for summary judgment on its third-party comptaint and/or cross claims 
against KPC for contractual defense and indemnification {including reimbursement of attorneys' 
fees and expenses) pursuant to KPC's sno\v rcrnova! agreement; and TGJ Friday's moves fix 
sumrnary judgrnent dismissing all claims and cross <.'laims, 

l) Crescent's Motion 

ln support of its motion, Crescent argues pursuant to the Agreement of non-party Jeffrey 
Management Cornpany3 (hereinafter, Jeilrey), and KJ>C, KPC perfrmned snow and ice removal 
services to the parking lot, including the days preceding the incident through and including the 
tvcning of February 5, 202 L and February 6, 2021. Crescent argues according to the invoice, 
Storm Logs, and Smith· s dt.)position testimony, on February 5, 2021, KPC perf6rrned spot salting 
(NYSECF Doc 134, pp . .57-58). Crescent argues there is no dispute that the Agreement was in full 
force and cfiect at the ti1m.~ of the incident and that Plaintiffs alleged fall on slushy sno\V in the 
parking lot \Vas due to KPC's faiture to remove all the snovv and ice '>Vht.m it perfonned its 
continued \-vork. 

Crescent also argues that in addition to the sno-..v and ice removal services, pursuant to the 
/\grecme111 and Smith's deposition testimony, KPC was required to monitor the weather 
conditions, including changes in temperature and cnnduct visual inspections of the property to 
determine vvhether further snow removal or salt and sand applications were required, (N \'SECF 
Do<.' fi l 34, pp. 57, 83, 89-90, 94-9.5 .. and 97-98). Crescent argues that Smith tt.~stified during his 
deposition that tht sno\v is removed from the parking lot and put into piles throughout the 
p1.•rime1cr of the par.king lot. During the day, \vhen the temperatures increase, the snov. melts and 
runs into the parking lot. As the temperature drops, whatever djd not dry .from the sun will refreeze. 
Therefore, Srnilh testified KPC will inspect the parking lot and salt and sand areas that had melted 
and refroze. Crescent argues further that Smith testified KPC is responsible for constantly 
rnonitoring the premises, 24 hours per day (NYSECF DO'-'. # 134, pp. 72 and 98). 

Accordingly·, Crescent claims then: is no dispute that KPC continued lo .monitor the storm 
and the premises to perform the sno,v and kc rernoval services as set forth in the .Agreeim~nt up 
untii and after Plaintiffs incident. Crescent argues, the indemnity language vvithin the Agreement 
ckarlv and unarnbiguouslv evidences that KPC is to defend and indemnifv and hold h,1rmless 

J ~ ~ ~ 

Crescent (including the reimbursement of attorneys' foes} as Plaintiff's claim and alleged injuries 
arise out of/relate to the performance of the Agreement, including the monitt)ring the parking lot. 

Crescent has attempted to tender its defense to KPC, with no suc,cess and as a result, has incurred 
expenses dcfonding this action. 

!n opposition, KPC argues indenmificmion is not vvarranted. KPC contends that in order to 
establish cntit!cmrnt to indemnity, Crescent must establish that the indemnification provision in 
the Agreement vvas triggered. KPC argues Crescent mistakenly assumes there is direct proof that 
the slushy sn()w on whid1 Plaintiff foll arose out of or relates to KPC's snow removal services, 
KPC argtK'S it cannot be held hablc for passive omissions and it owed no duty under the Espinai 
·················-···········---·--·-··-----

' The managernen1 company tc,r ;he ~hopping ce.nter and parking lot, and an agent for Cre:KenL 
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exceptions. KPC claims there is no proof that Plaintiffs incident arose out of KPCs sno\v removal 
actiYitic~ and a:,:, a rcsulL the inckrnnification provision ,vas not triggered. 

l krc. Crescent has demonstrated its prima facic entitlement to summary judgment 
regardinf its third--party cornplaint and cross daim for contractual indenrnification. Crescent 
established Plaintiffs claim arose out oUreiates to KPCs sno,v re1noval services as dernonstrn.tcd 
by Smith's deposition testirnony, the invoicf, and Storm Logs \Vhich shuw thf continual 
nwnitoring rmd perforrnancc of services in the days preceding the fall up until February 6. 2021. 
Plaint1ff s c:Prnp!aint fa!ls squarely \Vithin KPCs indemnity obligation as it arises out of KPCs 
snow removal services (see Barnes v Nnv York C'iiy f!ous. A 11th., 41 AD3d 842 [2d Dept 2.007]). 
In opposition KPC tailed to raise an issue of fact. KPC's alleged lack or duty to Plaintiff under 
Espinol is irrelevant. KPC is required lo demonstrate that the indemnification provision \Vas not 
tri ggcrcd or was othenvise unenfon::eabk \.vhich it foiled to do ( see English v !Vainco Goshen l 031 
i.IC. 218 AD3d 444 12d Dept 2023]), Based on the foregoing, Crescent's motion for sumrnary 
judgmc:nt on its ,:ontractual indemnification claim is grankd to the extent of detenrtining that KPC 
is obligated to indemnify and defend Crescent in this action. 

2) TGI Friday's Motion 

lG! Friday's argues in support of its motion for summary judgment that pursuant to the 
k,rnc bct\vccn TGI Friday's and Crescent, TGJ Friday's was not responsible for the snow and ice 
removal in the parking lot \vhere Plaintiff's incident occurred, TGJ Friday's argues it did not cause 
or create the alleged snow or ice condition. TGI Friday's argues, more importantly, it did not ov-m 
the property and thus had no duty to n,aimain the property in a saii condition, As such, TGI 
Friday's argues Plaintiff must come fonvard with evidence establishing TGI Friday's had an 
obligation to control or maintain the prciriises. 

!n opposition, Plaintiff contends there is no proof or evidence in the record to shcm TGI 
Friday's did nut push the snov. onto the parking lot thus creating the condition that allegedly caused 
Plaimi ff to slip. Plaimi lT argues that Randy Gn)ioS (hereinafter, Gros::;), TGI Friday· s general 
mi:lnagcr, testified at his depositii)n that the employees deaned the side\valk and placed the snmv 
,:ri,l ;c,· ,·ri 1 l1'' :•:;r(·lc.:·'<>n:i1o ::,,·i,·l i1')! 1't1t.(' <},··' n:,.-1·1·,,., l··,t (.j',:vs·,1;·.c··{i T)qe # 1 ·;·~ .... p ,-;i_,;.)~ )(!\ ....... l ,.,_, ~.>. '- \.- .... , ... :t .. )L-}..-tt··' ·& .. ~ ...... , ... j •. , i,t,;: _t-''-4.i..>,\ AlC, .t .. \-~ ll ... l A. 1..-.... ,/ ............ -: 1-->1, .,_,._ 4, '."' ........ ;, 

T ! ','.,'"\''"l' t'i• l.,.;"s t;,st·i r~""·l hC' l1 »d •1,·1 P''rc:nJ-i'•l t:1·1(l'Vl 0 rli," qf tl''" sn""l, f~,, i 1·1,··i' ,];,qt ·1t '"'Sl l'' P(>'' ,..i id ...... ,,,, ......... ,. , . ..:, .... -..,., . .\..!.}<;,,.·"-~•-\ <~ .{\,. ............ ,t.(. r ... \.\ \.- .... ,;;:,'-•t. ..•. ,.w .. _:_.....,....,._(.\., . ...,\,. ...... , ... < .... ,,,.__....,.., •. .-,.\,.:, 

he recall if he was working on the date of Plaintiffs fall. Pbintiffargues that Gross' testimony is 
'.vj·1:i• tl"' T{'~l· 1 :ri,.J-,,:',:, ;><'r1pl')V1,'"'"' ;;:l1,)<Jl'11·,··1'-"' ,l,·)l'l" l"'lt l·1" ·1.V"S 'll''1''l)),., t,·) t,·-:11·+,, ::.J-0 t<, ,vl1->t 11etPe>llv .. ,,, ... t. , ..... ··'. { .,,1<->) ,_-,,.__,, .\ ... ,..7 ......... ,,_,3.'-.,. '-~ :,..C. ...... , .. .,,.t_ • ....,~ /t .•. ...__ ~ ... ( .. j,((l_,,._.,,_, ~t. .......... ·,/ _ ...... , '-· .C.( _.,._, .... ,. ... -t- ... ,., 

happened on Febru,ll'y 5, 202 l. Plaintiff claims that TG l Friday's foiled to eliminate all questions 
ot' Lict ,ind as a result their motion should be denird. 

Additionally. in opposition. KPC argues that Srnith testified at his deposition that he 
observed, on occasion, over his 26 years experience that TU! Friday's employees shoveled snmv 
from the ~1de walks surrounding the restaurant and pushed it into the parking lot. As such, Like 
Plainti iT. KPC dairns there is a question of hict as to whether this conduct was the proximate cause 
ol the accident. 
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ln Reply, TGl Friday's argues there is no evidence in the record to support the contention 
that any snow ,,as p1accd by anyone frorn TGI Friday's in the area of P!aintil'rs incident at or 
around the date of her fall. Smith testified he did not recall if he saw anyone push snow from the 
sidevvalk onto the parking during this particular storm. Further, TGl Friday's argues that during 
Smith's deposition, be identified tbe area on a photograph where this had occurred in the'. past, 
which was no \Vherc near the area Plaintiff identified during her deposition \Vhere she fell. 

Here. TC! Friday's has established its prinw facie entitlement to summary judgment based 
units kase ,vith Crescent. Plaintiff and KPC faikd to raise an issue of fact. 11 is not disputed TGl 
Friday's w,1s not responsible fr>r the sno,v and ice removal in the pa.rking lot and there is no 
cvidt.Tiec beyond speculation to support the contention that any snow \Vas placed in the parking lot 
by anyone from TGI Friday's in the specific area and on the date of PlaintitTs incident. Based on 
the li.F<.:going. TG { Friday's motion i<.)r summary judgment is granted. 

/\ccnrdingly. it is: 

ORDERED thal KPCs motion for summary judgment pursuant to CPLR § 3212 (Motion 
Scqucw.:.:e No. 003) is DENIED; and it is further 

ORDERED that Crescent's motion for s1.nnrnary judgment pursuant to CPLR s 3212 on 
its third-party complaint and cross claims for contractual indemnification against KPC (Motion 
Sequcnc1.: No. 004, brarn.:h (a)) is GRANTED; and it is further 

ORDERED that TGI Friday's motion for summary judgment pursuant to CPLR § 3212. 
.;· .. ·1· ',,,,· ·10 'Ji .,!, ·,. ,, . '··1.-,- .,, ,1 .. ; '. ,...,,,,,1 · ,; .. '7-,n· ., ) "' N1. ()(}'' l)'"' ',}, {b'\,' c··n .A l'i'"['L'l)-., j 1.>bL)lS:oll.:.:· d: Cb.U:n.~ ,L)1. \..:OS:o C1d:l1:S 1J\· Ou1.)ll ,.,1.,~ill1..LC'-- .:. ·O ... 4, l .• ai,C: 1: ); lS .H'V"'-,. I'..,l , u.l!C 

it is i"unher 

ORDERED that any relief not specifically addressed herein is DENIED. 

This constitutes the Decision and Order of the Court. 

r.) :-l,'."'•,·.J._ ,;_',,11t,,n·1h·,1• f ')iJ1,J·. ,.l~.J ,._J\.;.~v.\},U,t..": ~,.-:.-~.\.-.4 

Mineola, Nev ... · York 
ENTER: 
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