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SUPREME COURT -~ 8TATE OF NEW YORK
COUNTY OF NASSAU

PRESENT: HBON FILEEN C DALY-SAPRAICQONE,
JUSTICE OF THE SUPREME COURY
~~~~~~~~~~~~~~~~ -~ ..-....\
FARADINE KEBRE ﬂ”
Plaintiff, TRIALTAS, PART 2}
index No.o $04419/2821

Motion Seqg. Noo: 803, 004
-against- Motion Submitted: 83/486/24

DBECISION AND QRDER

CRESCENT LAND BEVELOPMENT
ASROUIATES, LLOC, TG FRIDAYS INC, and
TGIFRIDAYPS NY, LLG,

Defendants.
““““““““““““ —— o— S
CRESCENT LAND DEVELOPMENT ASSOCIATES,
LG,

Third Party Plaintiff,
~against-

KPCLANDSCAPRING, INC.,
Third Party Defendant.

NYSCEF
DOCUMENT NUMBERS

Notice of Motton, Statement of Matertal Facts, Atfirmation, bExhibits ... 92110

Affirmaton in Opposttion, Counter-Statement of Material Facts ... 13- 114
Notice of Motion, Aftirmation, Exhibits, Memorandum of Law .. 115 - 141
Reply Affirmation, BExXhabits o 142 ~ 143
Aftirmation in Opposition, BExhibits, Counter-Statement of Material Facts 144 - 146
Aftirmation in Opposttion, Exhibis M/ —~ 149
Affirmation in Opposition, Exhibits 150 - 151
Reply Affirmation, bl o 132 - 153

Lipon the foregoing papers, Defondant/Third Party Defendant KPC LANDSCAPRING INC.
{hereinafier, KPCY moves this Court for an Order ﬂurm‘mt to OPLR § 3212 granting it sumimary
judgment dismissing Plaintift, FARADINE KEBREAU (herainalier, Pi amnity’ su\ﬂpi unt and for

an Order pursuant to CPLR S 3212 granting it summary judgment dismissing CRESCENT LAND
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)

DEVELOPMENT ASNOUIATES LLCO s (hereinaftor, Crescent) cross c‘iai 16 for contractual

mdemnification, commaon  law  indempification. and contribution: and defendanis t’*g\ ent
heveinafter, Motion Seguence No. ‘\}-\;‘s} TGEFRIDAY'S INCL and TG FRIDAY'S NY, LLC

(hereinalter collectively, TGE Friday s move this Court for an Order pursuant to CPLR § 3212 for

sunmary judg went on Crescent’s third party »cm_;_i,:}d.mi and/or cross-claims against KPC for
contractual defense and indemrification {in”ivdino reimbursement of attorneys” fees :-md court

CROCASES) p*xuu;‘u e KPC's snow rgmeoval service sgreement (hereinafter, the Agreement} and
for an Cheder pursuant to CPLR § 3212 for summary judpment dismissing all claims a 1<i Cross
claims aganst TG Friday's Choraigafior, Motion Seguence No. 804). The motions are consohidated

for disposition and determined as set torth hereinatier,

Backeround and Relevant Facts

This action anses from a ship and il incident on February 5, 2021, where Plamtift was
allegediy in§1;re«;‘§ when *hf: slipped on slushy snow in the %rmz@ fot adjacent to TG Friday's
bin the Crescent Plaza shoppiog center. Crescent owns the shopping center, inchading the

g lot TG briday’s ESmc fessee of the restavrant adiacent to the parking ot KPC is the snow
removal contractor for Crescent Plaza.

O the date of the maident, Plamntt went 1o TG Priday™s o pick up ber takeout order,
When -m exited her vehicle in the parking ot she slipped on slushy snow, Plaintitt testiied, while
1 the wround she noticed there was snow all around her on the parking tot and the sidewalk of the
msim.:ram (INYSECE Doc # 102, p. 32, 124}
Pursuant 1 the lease agreement bf“v een Crescent and TG F;‘ida\-": TG Friday™s was not
sexporaible for snow and ice removal m the parking ot (INYSECE Doe # 138}, TG Friday™s was
responsibie for cleanng e and snow f om the sidewatks a ibutting TG Friday's.

Pursnant to the snow removal contract for the parking ot owned by Crescent where
Plainitft™s incident occurred, a description of KPCs services is described as follows:

AL B s amhm‘i;{:d and directod 1o auis‘m}a{? cally provide snow removal
services when snow accumuiation reaches two inches (271 KPC s snow
removal service shall begin tmmedi J“‘i\ once an accumulation of two
nches (27 of snow has been reached. .

DKPC §s divecied o m wnitor weather conditions at the job location, and
when two inches (27) of snow sccumulation has not been reached,
KPC will use iis bm efforts to contact Customer |Crescent] 1o advise
iw recommendation concerning the performance of salt/sand

grviges.., {NY ‘x..i(i.‘i- an #18).

at i{:% cwi and expense throughout the term of the Agreement various surance cove
tm-‘* nits, ncluding commereial zm;uv,i fiahility insurance, with the pf}‘icy enidorsed
ovVEr ( sescent as an Additional hsured. The policy shiall contain a waiver of subrogation

X

Additionally, pursuant to th-’: snow removal contract KPC shall obtain and maintain

ALES
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endorsement in favor of Crescent. (INYSECE Doc # 18)

Furthermore, pursuant 1o the snow removal contract,

Y

KPC shalll to the fullest extent pernmitted by law at its own cost and expense,
defend, indemnify and haold harmless Customer Crescent Land i}em-ek}pmem
Associates, LLC, Broadwall Management Corp., and The Feil Orpanization, and
their Directors, Officers, Emplovees. Servants, Representatives and Agents, from
and against apy and all dmma, allegatinns, losses {(including atinrney fees,
witnesses' fees and all court costs), damages, expenves and Habilities (including
Statu‘inw Hability), in connection with any injory and/or death of any person or

damage to or loss of any property. which avise out of or relate toe KPC’s {or any
of its sgbeontractor’s) snow remuoval services set forth berein, or are caused in
whole or in parnt directly or indirectly, by any negligent or wrongful act, error or
omission, or breach of this agreemem by KPC, or any activity of KPC and/or g
Subcontractors, and their Emplovees, Agents, and Representatives. (NYSECH
Doc # 18 {emphasis added]).

Michael Smith (hereinafter. Smith), KPC s on site supervisor for snow removal, westified
at s depositon that be recalied removing snow {ro on Crescent Plaza tn January and h:i ruary
2021 as it caused a state of emergency. Smith testified i was no longer snowing on February 5,
202HINYSECE Doc # 106, p. 24), Smith *wsfzfmi fre ¢ ;g} ed salt to the surface of the parking lot
13-20 tmes from Janugry 31, 2021 to February 5, 2021 (NYSECF Doc # 1006, pp. 35-56). Snuth
testified that while he applied salt, he also visually inspected the parking lot to determine where
and when additional salt was needed (NYSECE Doc # 106, pp. 57-59). Smith festified he
monttoved and inspected condittons of the parking lot wmatl all of the snow was gone and the
temperature was over 32 degrees (NYSECE Doc # 106, p. 83). Dm“ ing Smth’s continued
deposition testimony, he referred to the Storm Logs (NYSECE D w # 136} and testified that on
February S, 2021, he spot sal zeri the par‘(mn‘ lot (NYSECE Doc # 107, pp. 20-213, Smuith did not
perform any snow removal on February 5, 2021 (NYSECF i)Q'c # 33\5}.

3

Applicable Law

It is well settled that on a motion for summary fudgment the moving party bears the burden
and must ender evidence sufficient to ehiminate all matenal issues of tact {(vee Winegrad v New
York Univ, 8ed Cre, 64 NY2d 851 11983, Oncee such a showing has been made, the burden
shifis to the now-moving party to demonstrate the existence of material issugs of fact warranting
trial {see Ahvres v Prospect Hosp, 68 NY2d 320 [198a]). Failure of the non-moving party o
presert sufficiont evidence of a factual issue reguires that the motion be sz ante i {see Ferrante v

American Lung Assn, 90 NY2d 6230 631 {18971 ’\Aer conclusions and unsubstantiated

allegations are insufficient to raise any triable 1ssues of fact {vee Juckerman v Uity of New York,
NYZ2d 357 {1980
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: ’\ dei’cm‘i; ntmoving for sumnary jod goment in an action predicated upon the presence of
snow o ice has the burden of cstablishing, prima facie, that i neither created the snow ¢ W oe
s.tomhmm that silegediy caused the plaintiff to fall nor had acir‘»i or construetive notice of that
condiiont. Under the “stonm in pm"f ess' rule, 8 property owner will not be held responsible for
accidents cawsed by snow or jce that accumulates on its pramises d&mz*&; a storvn unti) an adeguate

period of time has passed toll ﬂwinﬁ the cessation of the storm to allow the owner an opportunity

to ameliorate the hazards caused by the storm. However, once a property owner elects 0 engage

in snow removal activities, the owner must act with reasonable cave so as to avoid creating a

}‘v*uar&fm 3ocondition or exacerbating 2 natural hazard oreated by the storm™ (falamas v
& J N

Meivopolivcar Transp, Auwih, 120 AD3d 1333 [2d Dept 2014} linternal quotation marks and
citations omittedi)

“A contractor or sebeontractor's Hmited contractual undertaking to provide sunow removal
services generally does not give rise 1o a duty of care 1o persons not a party to the contract, absent
evidence that the contractor or subcontractor {11 assumed & comprehensive mainienance
obligation, {21 created or exacerbated a dangerous condition or launched a foree or instrument of
harm, or {3 thal the hm;iu; detrimentally rehied on the contractor's continued p{:rie‘)i’mance of its
obligation™ {i.a:‘f;ma:‘"e v First Mineola Co., 60 AD3d 839, 642 {?} Dept 20081 see Kspinal v

Melvilie Spow Contrs., im:\,, 98 N.Y 24 {20020

“A party is entitled to full contractual indemnification provided that the intention fo
indenuty can be clearly iplied ";*m" the language and ;’3‘11";)095:9 0‘?‘ the entire agreement and the
surrcungting facts and circumsiances” Barres v New York Cliy Hows, duth, 43 AD3d 842, 844 ;?d
Dept 20071 A finding 'musahm* 13 got necessary to trigger an i emnifieation clause {see id)

Fuarther, a showing of '*\M duty 1o Plaintiff (see Espinal v Melvi i}.‘inou Contrs., Inc. 98 N. "‘i
{206 -'i} is ‘*}%aziuf;‘en; on s 0'&\«'{; 1’0 satisfy ita prima facte burden as to the cross claims (see

7

Engiish v Waineo Goshen 1031, LLC, 218 AD3d 444 {23 Dept 20231

KPC’s Motion ~ Seq, # 883

KPC moves for summary judgment dismissing Plantiff’s co mp laint as well as Crescent’s
cross claims for indemnification and contribution. KPC submits in support of s motion
pleadings', deposition transeripts, the snow removal contract, Smith's handwritten notes (Storm
Fogsy for billing, and the Affidavits of George Busch? and Meteorologist Mark Kramer,

1y KPCs motion for summary judgment dismissing Plaintiffs complaint

PO s;iiairr;s it did not owe a doty of care to Plaintiff since a contractual obligation, standing
alone, wili not give rise to tort Hability, KPC claims the exceptions held in Espinal v Melvitle Snow
{onirs. Ing., *:33 ‘;\‘ V.;?.;.i §’2{}{}2§ do not apply. Specifically, regarding the first fapinal exception

where =iiw contracior falls to exercise reasonsble vare gnd lannches a foree or instrument of haroy
KPC argues P }amuiﬁ ;‘zmed to establish that the slushy snow she claims caused the accident was

Fhe (‘<'ut nares it the Arseaded Complain, nciuding XPC as a divect defendant {as ‘;‘:i“ied by Mahon, I on Aprii
2 was ant inciuded within the pleadings attached. {see \YS SCF Doc # 96 and 97

> The ext n‘w- attached (INYSECE Doc # 109 anly joeludes the fast page and appears to be missing paragraphs one
through ¢
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ongstanding and the pmdum of restidual snow {eft behind by KPO's snow removal activines”
{;\"XM’ CF Doe # 34, KPCs Atfirmation, $46). Additionally, KPC argues | Pllaintilt at bar cannot
offer any evidence that }\P( {a ;icd o remave snow properly and in doing so left the parking lot
fess sate than before they began thelr work” (NYSE U Doc # 94, KPC s Affirmation, $473 KPC
claims there is no evidence as 1o wi;ut or how the slushy snow was created and any staterent to
the contrary would be speculative and conjecture. As such, KPC argues there 18 no basis to find
that KPC faunched a foree or instrument of harm, KPC argues, the second Exping! exception does
not apply since plainuff did not detrimentally reby upon KPC's continued performance of ity duties
SINCe i LntidT did not know who or what KPC was. KPC claims the third Espinal exception that
the contract 1s pomprehensive, exclustve, and entirely displaces Crescent’s duty to maintain the
prevses does not apply. KPC argues although i was responsible for suow removal o the parking
fot, Cresgent maintained umiroi of the property. KPC contends it did not agree to assume all of
Crescent’s s;—zi"‘s*\f related obligations. KPO clabus lability cannot attach in the absence of any
evidence establishing that KPC created the shushy snow where Plaintitt {ell or had actual or
consirachive notice of i,

Here, KPC sivoply argues that Plaintift has failed to establish that the slushy snow she
claims caused the accident was longstanding and the product of the residoal snow teft behind by
KPCTs smow removal activittes. The Court finds that K1 has not established its prima facie
ertitement to summary judgment through the tender of sufficient evidence demonsirating there is
no issue of fact to be wied, KPC must make its affirmative case and may not do so by merely
pomnting out gaps in the Plamndts case {see Totten v Cumberland 1 arms, fnc. 57 AD3d 633, 654
2d Dept 2008 Accordingly. as KPC has failed to demonstrate its mima facie entitlement 10
surnriry judgrment. the Court need not consider Plaintiils op pmnn,n {yee Winegrad v New York
U qu (v 6-4 MNY2d 851 §z9§“\ i

1. Hased on the foregomwng, §\§’{.. s omoton for surmnary
- Planuiits complaint is denigd,

23 RPC’s motion for summary judgment dismissing Creseent’s cross clatmg

KOs branch of its motion for summary judgment dismissing Crescent’s cross claums for
coniractual  indemnification. commmoen law  indemnification, and contribution is denied as
promange.

3

“His genera }5\' satd that @ cause of action for indemnity accrues on the date paymient 18

*{Bay Ridee Air Rights, Ineo v Srare 44 MUY .2d 49 [19781),
H\\ & claim Im; ndevmmtication, a olaim for iip‘}(}i“{m"ﬂ'i‘“ v of dama ges

nayment 15 made by the party seeking apportionment™. 7d

made by ﬁ'i@ :*sm« seeking indemnity’

<

arding coniribution

Reg

14
JOCTRO un

i is promature o dismiss claims sounding in indemnification and contribution prior
10 4 f?z‘adir:;y of judgment on behalf of the party seeking said contribution and ;ndmnmzcaiian
[aabiliy for the unde rlyving cause of action remains undetermined and as a result such claims are
prematre antl a judgment s obtained (Martines © Fiore, 90 A2 483 {2d Dept [19821])
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Crescent and TH Fridav's Motion ~ Seg - # §04

Crescent moves for summary judgment on iis third-party complaint and/or cross ¢ azm\
against KPC for contractual defense and indemnification {including reimbursement of attomeys’
fees and expenses) P ursuant 1o KPC's snow removal agreement; and TG Friday's moves for
nary judpgment dismissing all olaims and cross claims.

38

‘1»33
13 Crescent’s Motion

fiy support of its motion, Crescent argues pursuant to the Agreement of non-party Jeftrey
Ma }wmmm Company’ (hereinafter, Jeffrey), and KPC, KPC performed snow and ice removal
services to the parking lot, including the days preceding the incident through and neluding thc‘
evening of Pebruary §, 2021, and Febroary 6, 2021 Crescent argues according fo the invoie
Storm Logs, and Sm ith's deposition testimony, on February 5, 2021, KPC performed spot Sélﬁné
(NYSECE Doc 134, pp. 57-38). Crescent argues there is o dispute that the Agreement was o full
force and elfect ai the time of the incident and that Plaintiff’s alleged fall on slushy snow in the
parking ot was due to KPCO™s fatture to remove all the snow and fee when it performed s
continued work,

Crescent also argoes that in addition to the snow and ice remeval services, pursuant to the
Agreement and Smith's depm"t?m‘ testimony, KPC was required to mwonitor the weather
conditions, inchudimg changes mtemperature and com‘iuat visual inspections of the ‘oroperi' to
determine whether further snow removal or salt and sand applications weve required. (NYSECE
Doc #134, pp. 37, 830 89-80, 94-935, and 97-9%). Crescont argues that Smith iesiified dwing tus
deposition mat the snow 1s removed from the parking lot and puwt into piles thronghout the
perimeter of the parking lot Dhring the day, when the temperatures increase, the snow melts and
runs into the pa.rixmo fot. As the temperature drops, whatever did not dry from the sun will refreeze.
Therefore, Smith testified KPC will inspect the pa.kag iot and salt and sand areas that had melted
and refrove. Crescent argues further that Smith testifled KPC 1 responsible for constantly
monitoring the premises, 24 hoars per day (NYSECY Doc # 134, pp. 7 and 98},

Accordingly, Crescent claims there is no dispute that KPC continued 10 montior the stonmn
and the pre mises to perform the snow and ke removal services as sot {orth in the Agreement ap
untii and after Plamtidt s incident. Crescent argues, the indermity language within the Agreement

early and wnambiguously evidences that KPC is to defend and indemnify and hold haumiess
Crescent (i ‘iums‘;g the reimbursement of attornevs” fees) as Plaintiffs claim and alleged injuries
arise out offrelate to the performance of the Agreement, inc Iadmg the mommmm the parking lot,
{resgent has ah nped 0 tender its defense to KPC, with no success and as g result, has incorred
expenses defending this action.

{n opposition, KIFC argues indemnification is not warranted. KPC contends that in order to
establish entitfernent to indemnit y, Crescent mast ostablish that the indemnification provision in
the Agreement was triggered. KPC argues Crescent mistakenly assumes there is direct proof that
the slushy snow on which Plaintiff fell arese out of or relates to KP( s snow removal serviees,
KPC argues it carmot be held Hable for passive omissions and i owed no duty under the fspinaf

P The managercest company for the shopping cepter and parking lot, and an agent for Crescent,

6
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exveptions. KPC elaims there is no prood that Mlaintiils incident arese out of KPC's snow removal

acuvitios and as a result. the tndemmiication provision was not triggered.

Here, Crescent has demonstrated s prima facie entitiem ent o summary judgment

s'cgavciirw‘- s i“n“ pany w,mp;mm and crosa claim for contractual i;zdemm icati

ssiablished Plainuff

on. Crescent

aim arose out offrelates to KRC s snow removal services as demonstrated

S¢
E‘\\;‘ \ 3 $T§1 n rc o ‘-:‘i q io ISRl : :i o YN O ‘\d \, :} Lq;) 3 § i \}\ QY xS e ".q'g 3 ‘;
oV OB 8 Geposilio stimony, the invowe, a form Logs wiich .\}m\ the ntinual

mamnitoring and performance of services 1 the davs preceding the fall up untit Fe
Plamntd!'s complamt falls sqoarely within KPC's indemmnity obligation as it anise

Re

ai
snow remaoval services {xee Barnex v New York City »’mws Auth., 41 AD3d 842 1

1

b
wary 6, 202

out of KF ‘.‘. 3
2d Dept 20671

fn opposition KPC failed o raise an issue of fact, KPCs alleged lack of duty 1o} J’i vntift under
Fspingd s rrelevant, BPC 18 required to demonstrate that the indemnification provision was not

d,wcud or was otherwise une 1{0 s.cc:bh which it failed (o do {(see Eaglish v Wainco
L2218 \i"mi 444 {2d Dept 202 1} i ihe foregoing, Crescent’s motion

Goshen 31
for summary

ARCE
}w,g nent on its contraciual indemniticgtion claim is granted to the extent of determurung that KPC

5

15 obljgated to indermity and defond ( cent in ﬂm action.

2} TG Friday's Motien

TG Friday’s argues i support of 18 motion for summary judgment that pursuant to the

fease between TG Priday’s and Crescent, TOT Friday™s was not iC\},\,hblbit for the
reminval i the parking lot where Plaintii"s incident occurred. TG Friday’s argues @t

snow and ice
did not cause

or create the alleged snow ov ice ccmd%u‘m. TGE Friday's argues, more importantly, it did not ewn

the property and thus had no duty 1o maimain the property in a safe condition,

As such, TGI

iy
Em.a s oargues Plaintil must come -"u'ward with evidence establishing TGI Friday's had an

obligation o control or maintam the premises.

$
H

f opposition, Plantifl contends there 1 no proof or evidence in the record
B

manager, testified at his depositio

10 s:ho.w TG

Friviay s did not pash the snow onto the parking lot thus ¢reating the cmdit‘?on that allegedly caused
Plainuff o slip, Plainuff %fgu@ that Randy Gross (heseinafter, Gross), TG Friday's general
tion that the employees cleaned the sidewalk kmd pi"i, d the anow

and ice on the lamixcap-z‘g and not into the parking lot (NYSECE Doc # 133, pp. 22-23, 26)

%

However, Gross testif

§ Y

what the TG Friday’s employees should hav e done, but he was unable to testify as to

:d hie had no personal know if*ris.ae of the specific meident at issue, nor did
e recall i he was wmi\ang, on the date of Plaintiffs fali, Plaintiff argoces that Gross’

testimony 15
what actually

happened on February 5, 2021, Plaintiff claims that TG Friday™s failed to elivoinate all questions

of fact and as & rosult their motion should i}* denisd.

3

Addittonally, in opposition KPC argues that Smith testified at his deposition that he

observed, on g a sion, over his 26 vears experience that TG Friday’s eraplovees shoveled snow

1

from the side walks surrounding the restaurant and pushed i into the parking lo

. As such, tike

Phamntt, KPC da; s there 18 a guestion of fact as to whether this conduct was the p’;‘eximaie cause

§ the aocident.
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In Reply, TG Friday's argues there 13 no evidence 1 the record to support the contention
by

that any snow was placed by anvone frov TOT Faday'™s i the area of Plainuffs incident. at or
mnmd the da\\ of her fall. Smith testified fe did not recall if he saw dmm > pash snow from the

idewalk onto the parking during this particular storm. Further, TGE Friday's argues that during
Snnm N dcpm;izom he identified the area on a p‘iu‘&ioma:}h where ihi\ imi oceurred in the pasy,
which was no where near the area Plainuff wdentitied duoring her deposition where she fell.

N

Here, TG Priday™s has established Hs p;‘?mza {acie entitlement to summary judgment based
ot ity lease with Crescent. Plainttifand KPO failed 10 raise an issue of fact, 1t 15 not disputed TG
Friday’s was not responsible for the snow and tee removal in the parlang ot and theve 18 no

evidence bevoend speculation to support the contention that any snow was placed in the parking lot
hy anvone from TGE Friday’™s 1o the specific area and on the date of Plamtiff s jucident. Based on
the foregoing. TGH Friday™s motion for sumimary judgment is granted.

Accordingly, 1t i

ORDERED that KPC's motion for summary judgment pursuant to CPLR § 3212 {Motion
Sequence Mo, 303} 13 BENIED; and 1t 15 further

{'J

ORDERED that Crescent’s motton for summary judgment pursuant to CPLR § 3212 on
its third-party complaint and cross claims for contractual indemunification aganst KPC -’I\? otion

\Lk}{“"l&t No, 004, branciy | d}\ 15 GRANTE o and it is further

ORDERED that TOL Friday's motion for summary judgment pursuant to CPLR § 3212
dismissing all claims and cross claims Motton Sequence No. 004, branch (b)) 1s GRANTED: and
it is further

ORDERED that any reliel not spectfically addressed hevein is DENIED.
This constitutes the Decision and Order of the Court
Prated: September ‘é“u"’%

Mineola, New York

SR LY

AP N \
HON EILEEN C. DALY-SAPRAICONE, 1.8, ¢,

ENTERED
Sep 09 2024

NASSAU COUNTY
COUNTY CLERK'S OFFICE

poe]
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