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SUPREME ‘COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS : CIVIL TERM: COMMERCTAL 8

HATM KAHAN, |
Plaintiff, | Decision and order

- against - ~ Index No. 536153/2022

960 FRANKLIN T.LC and DARYL HAGLER, | January 6, 2025
Defendants,

PRESENT: HON. LEON RUCHELSMAN § Motion Seq. #8 & #9

The plaintiff has moved sSeeking summéry*judgement. The
defeﬁdantsjhave'cross~m0ved.seekingisummaiy judgement. or

alternatively seek further discovery. ThéumotionSuhaVe.been

opposed respectively. Papers were submitﬁed by the parties and

after reviewing all the arguments, this Céurt now makes the
following determination. i

The,defendant.Hagler is a member of éDK Real Estate LLC
which is the sole owner of defendant 960 éranklin;LLCu On July

19, 2022¢'960 Franklin LLC entered into céntracts to purchase two

parcels of land for $42¢530,000 and $400,QGO_respective1y, Down

payments were made of ten percent for-eacé parcel. Thereafter,
non-party Chesky Weisz'approached the plaéntiff to invest in a
real estate deal. On August 9, 2022 the élaintiff_invested and
thus wired $4,500,000 to an escrow agent ﬁased_upoﬁ

representations of Weisz. The next day, ﬁagler assigned his.

rights in 960 Franklin LLC to an entity o@ned-by Chesky Weisz

called 860 Franklin Owner LLC-[hErainafteﬁ the ‘Welsz entity’].

The assignment was designed to take placeéin two stages. First,

1-.0f 23




ETLED._KI'NGS COUNTY CLERK 01/09/ 2025 01:27 PV I NDEX NO. 536153/ 2022

NYSCEF DOC. NO. 284 RECEI VED NYSCEF: 01/09/2025

the Weisz entity would provide a down paiment of %$4,500,000 and
acquire a 51% interest in 960 Franklin LQC'and the balance of
$49,000,000 would be paid at the.closingéand the Weisz entity
would then acquire the remaining 49% intérest in 960 Franklin
LLC. Hagler negotiated an exténsion dfjéhe closing for an
additional down payment of $4,275,000. émendments to the
contracts were executed whereby an exten%ion of the closing was
agreed upon following an additional depoéit of $4,275,000. Thus,
on August 10, 200 Hagler assigned 51% of ;is rights in 960
Franklin LLC to the Weisz entity in excha%ge for $53,500,000 and
directed the escrowee agent to transfer-$;f500,000_to the seller
of the parcels in exchange for the extensaon of the closing date:
Further, the Weisz éntity was requiﬁed'toépay ten million dollars
by November 1, 2022 to be applied to the ?Urchase price.
Contcerning the assignment, Hagler stated_%hat “1f the Weisz
Entity failed to make the $10 million'pay&entwby the required
deadline, (i) 1t would be deemed in defauht of the Assignmént
Agreement, (ii) my “Reversionary Right” to rescind the 51%
Assignment Agreemernt would be deemed auto@atically exercised,
(iii) it would forfeit any interest in_96b Franklin, (iv) I would
be permitted to retain the $4.5 million D;wn Payment as
liquidated damages, and (v} I, acting thr?ugh 96Q Franklin, would
be permitted to ¢lose directly with the'U%derlying Sellers for

the purchase of the Property” (see, Affirﬁation-of Daryl Hagler,

2 0f .23
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§21 [NYSCEF Doc. No. 1161}.

Prior to the closing, on October 2?, 2022 the plaintiff
Kahan sent a letter to Hagler informing:h?m_that he had provided
the four and a half million dollar.deposit and that Weisz had

fraudulently reépresented the nature of tﬁe investment and the

pending transaction. That letter went uiaddressedm

On November 2, 2022, the day of th% closing, the Weisz
entity filed for bankruptcy and failed-t% furnish ten million
dollars pursuant to the assignment agreeientm At that juhcture
Hagler, through 960 Franklin LLC'closed:o; the properties in
efforts “to prevent the loss of the Depos;ts” {see, Affirmation
of Daryl Hagler, 144 [NYSCEF Deoc. No. 1163). Hagler explained
that upon the default of the Weisz entitf, Weisz “automatically
forfeited any interest in. 960 Franklin!.ﬁ was entitled to retain
the Down Payment as liguidated damages,.a%d 1 was expressly
permitted to close title under the Underfying Sales Contracts and
purchase the Property from the Underlyinﬁ Sellers {(through 960
Franklin}¥ (see, Affirmation of Daryl _H"agéle_r_, 943 [NYSCEF Doc.
No. 116]). Thus, Hagler utilized Kahan’é'funds to salvage the
deposits made including Hagler’s own dépo%itm

This lawsuit was fil&d and Kahan a%serted two claims, for

unjust enrichment and conversion. The complaint alleges that

Hagler unjustly utilized Kahan’s investmeht funds and such funds

should be returned. Each party has esseniiallyamoved seeking
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summary judgement.

Conclusions of Law
Where the material facts at issue in a case are in dispute

summary Judgment cannot be granted (Zuckérman v. City of New

York, 49 N¥S2d 557, 427 NY52d 595 [1980] ) Generally, it is for
the jury, the trier of fact to determineéthe legal cause of any
injury, however, where only one COnclusién_may be drawn from the
facts then the quéstion of legal cause méy-be decided by the
trial court as a matter of law (Marino-vj Jamison, 189 AD3d 1021,
136 NYS3d 324 [2d Dept., 2021). !

There is a dispute why the funds oféKahan were wired and it
is curious that there is no eontamporaneo?s memorandum
delineating the nature of the investmEHté In any everit both the
plaintiff and defendant each assert-thatéthere-are no questions
of fact and that each is entitled to sum%ary relief.

Hagler asserts the funds were given b?cause “the Weisz Entity
needed‘to_pay;fbr'the Assignment-Agreeme%t.to become effective
and that would be immediately releaséd té-the Umderlying Bellers!
counsel to secure a deal to acguire the énoperty-througb 260
Franklin from the Underlying Sellers” (Meﬁorandum in Opposition,
page 2 [NYSCEF Doc. No. 2691). Thus, Hagier insists Kahan was
fully aware of the assignment agreement-a%d by investing funds
with Weilsz, Kahan c¢annot assert greater éights that Weisz. Thus,

by dint of the failure of Weisz to satisf& the conditions of the

4]
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assignment.agreement, Kahanh too waived a&y rights pursuant to the
agreement and essentially lost his invest%ent. Kahan argues he
did not know of such agreement and inveséed funds thinking there
would be ‘a direct purchase. of the,prbperéy; Consequently Hagler
utilized his funds unjustly and such funés-must.be returned.
First, the voluntary_payment.doctriée does not act to bar
the plaintiff’s claims sought here. Thaé.common_law doctrine
bars recovery of payments voluntarily maie with full knowledge of

the facts. in the absence of fraud, duress or a material mistake

in law or fact (Dillcn v, U-2& Columbia.Cablevision of Westchester

Inc., 100 NY2d 525, 760 NYS2d 726 [2003], Overbay LLC v. Berkman,

Henoch, Peterson, Peddy & Fenchel P.C., ﬂ85 AD3d 787, 128 NYS3d

56 [2d Dept.,; 2020]). The raticnale fdr?the rule is the simple
truism that “when a party intends to rGSQrt to litigation_in

order to resist paying an unjust demand,éthat party should take
its position at the time of the demand;-%nd litigate the issue

before, rather than after, payment is ma&e” (see, Gimbel Brothers

T ¥

Inc., v. Brook Shopping Ceriters Inc:, 118 AD2d 532, 499 NYS2 435

[2d Dept., 1986]). 1In Pevser v. City of'ﬁéw York, 70 NY 497, 25
Sickles 497 [1877] the court expanded upo% that reason and
explained that “the reason of this princi%le is, that a person
shall not be permitted, with the knowledée that the demand made
upon him is illegal and unfounded, to maie payment without

resistance, where resistance is lawful and possible, and

[*9]
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afterwards to cloose his Own.time'to'b:iﬂg-an action for
restoration, when, perchance, his adversary has lost the evidence
Lo sustain his side” (id). Other jurisdﬂctions are in accord.

Thus, in Putnam v. Time Warner Cable of Southeast Wisconsgin Ltd.

Partnership, 649 NW2d 626, 255 Wis2d'447§£8upreme Court of
Wiscongin 2022] the court explained Wtheée_are two primary
reasons why courts have adopted thesvoluétary payment doctrine,
First, the doctrine allows entities thatéreceivefpayment for
services to rely upen these funds and.toéuse them unfettered in

future activities:..Second, the doctrife :9perates as a means ta

settle disputes without litigation by reduirimg the party

contesting the payment to notify the-payée'of.its concerns. After

such notification, a payee who has actédéwronnglly"can react to
rectify the situation” (id). .

However, as noted, the doctrine doe% riot apply when the
payment is made under a mistake (Caro Caéital LILC v. Koch, 653

F.Supp3d 108 [S.D.N.Y. 2023]). Further,éthe-doctrine is not

applicable where allegations of fraud andﬁmisrépreSthatiQn~exist

(Pike v. New YorK Life Tnsurance Companvé 72 AD3d 1043, 901 NYS2d

76 [2d Dept., 2010]}. Further, the Restatement (Third) of

Restitution and Unjust Enrichment §27 [2Qll] entitled “claimant’s

Expectation of Ownership” states that “iﬁ the claimant makes

expenditures to maintain, improve, 0rgadd.value to property that

the claimarnt reasonably expects to retaiﬁ or to acguire, and

[* 6]
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(because -such expectation is frustrated) %npthex person becomes
the unihtended beneficiary of the claiman%'s expenditure, the
c¢laimant is entitled to restitution frbm'%he other as necessary
to prevent unijust enrichment” (id). The ;omment-to this section
explains that “the common feature of the %ases within this
section is the unexpected turn of events %hat causes another
person to enjoy the fruits of an investme%t from which the
claimant had reasonably expected to benefat himself” (id).

In this case, Kahan asserts he inve%ted funds with Weisz to
purchase the property directly from the-o%ner-and.waa unaware of
any agreement between Weisz and the defen%ant (see, Affirmation
of Haim Kahan, 994, 18 [NYSCEF Doc. NO.'Zillj. That contention
is disputed. Thus, there are surely ques%ions'df fact whether
the funds were provided by the plaintiff ?nder a mistake or based
upon misrepresentations which would quest?on the applicability of
the voluntary payment doctrine. These qiestions.of fact
foreclose the doctrine’s utility at this %ime.

Considering the motions seeking sum%ary judgement, Hagler
presents twelve reasons why the.plaintiff?s motion must be denied
and in fact the court should search theaéecord and award summary
judgement to the defendant. Each of theée arguments will. be
considered. in turn. |

First, Hagler argues that Kahan ha%Wadmitted‘he forwarded

funds to Welsz.

Z-0of_ 23
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Second, Hagler asserts that KahanfsgarQUmEHt he thought a
contract would be negetiated by'cOunsél.C?ncerning his down
payment and an eventual purchase;cannot,c%eate any questions of
fact. Hagler insists that “if Kahan trul; believed that the Down
Payment would not be reledséd until SOme.%ontraCt “acceptable to
[his] lawyers” was negotiated Qith Weisz iKahan;SJ.Aff. 183,
there would have been no reason for Kﬁhanéto fund the deposit
until that contract was negotiated” {emph%sis in original} (see,
Memorandum ¢f Law, page 2 [NYSCEF Doo.'No; 2697} .

Third, the defendant’s argue the.ab%ence'of any writing of
such a proposed contract surely-undermine% i1ts existence and in
fact negateg any such belief at all. Hag?er argues that “there
is no such record because Kahan did not-péssess that
belief. Rather; he knew that he was silen%ly partnering with

Weisz.by funding the Weisz Entity’s Down ?ayment to make the

Assignment Agreement effective” {see, Membrandum_of Law, page 3

[NYSCEF Doc. Neo. 269]). DMoreover, the dekendant’s dismiss
Kahan’s “story” by asserting it is suppor;ing exclusively by
Kahah’s own Self—Serving affidavit.

Fourth, Hagler argues there is evid?nqe,Kahan knew he was
forwarding funds to Weisz to support the.%grEémént between Weisz
and Hagler and there are ne guestions in %his.regard. Thus, on
Bugust 8, 2022 an email was serit by Shia.ﬁeisz, the son of Chesky

Weisz to the plaintiff and his associate, outlining the structure

|



ETLED._KI'NGS COUNTY CLERK 01/09/ 2025 01:27 PV I NDEX NO. 536153/ 2022

NYSCEF DOC. NO. 284 é RECEI VED NYSCEF: 01/09/2025

of the proposed investment. The email de%ails the total amount
needed to secure the deal, namely'fortytfave million dollars and
that Kahan would invest five million doll%rs as a down payment
which included plans for soft costs. 'Theéemail further outlines
that Kahan would provide ancther tWenty“malliOn.dollars at
closing and that they would “try and rais; together” the
remaining twenty million dollars (see, Em%il, at Exhibit 7
[NYSCEF Doc. No. 241]). The folloﬁiﬂg-da& Kahan confirmed the
contents of the email. Hagler argues thi; email exchange proves
that Kahan was aware of the assignment-ag%eement with Hagler
bécause'it is “unbelievable” for Kahan toéargue-otherwiSe.
Further, Hagler argues, it is really irreievantwwhether Kahan was
aware of the assignment agreement'sinée.s;@h_agreement existed
and Kahan is bound by his “partner” Weisz}

Pifth, Hagler argues that Kahan per&ormed.and in fact wired
funds pursudant to the instructions frem We;LSZ Moreover; two
weeks later Kahan opted to purchase the.s%ares-of Weisz and
eventually paid Weisz two million dollarséin furtherance of this
buyout before defaulting on anyﬂfurther p?yments. Hagler insists
that Kahan must have known of the assignmént agreement. Hagler
asserts that “to contend otherwise would'%lso-mean that he did
not know what he was buyving from Weisz wh;n he exercised his
option and paid-WeiSZ'yet-ahother'SQ'mill;On to buy him out, and

thereby committed $6.5 million to the.deai, No reasonable jury

Q..0f...23




ETLED._KINGS COUNTY CLERK 0170972025 01: 27 PM

NYSCEF DOC. NO. 284

could believe that Kahan did not kHOW'whai he was buying fror
Weisz (i.e., the ability to close under the-AssignmentwAgreement
exclusively through the Weisz Entity) sin?e Weisz’s rights and

obligations derived only from the Assignmént.Agreementﬁthe same

-agreement that governed the Down Payment-%hathéhan arranged to

pay for the Weisz Entity” (see, Memorandui of Law, page 7 [NYSCEF
Doc. No. 269]).

Sixth, Hagler insists that Kahan Wasgaware of the assignment
agreement because Kahan's production.inCl;ded_a copy of the
agreemerit. |

Seventh, Hagler argues that Weisz ha; sued Kahan in a
separate action entitled Weisz v. Kaban;.index'Number 524709/2023

and Kahan never counterclaimed seeking a Eeturn of the $4.5

million dollars he gave Weisz. Hagler insists that the fallure

to seek a return of those funds can only ge an implicit admission
by Kahan that he was aware of the assignmént-agreement between
Weisz and Hagler and thus could not in-go?d faith seek recovery
of those funds. |

Eighth, Hagler argues it is “prepos?erous” that Kahan would

not have beern awarge of the assignment'agréement bhecause. he ig a

sophisticated real estate investor.

Ninth, Hagler maintains that Shia Weisz, the son of Chesky
Weisz submitted an affidavit.and,confirmeh that Kahan was fully

aware of the assignment agreement and conbented to its terms.

10
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Further, Weisz also has submitted affidav;ts-COnfirming Kahan’s
knOwledqe of the dssignment agreeémernt.

Tenth, Hagler argues that the origi?al complaint filed by
Kahan, contains an admission he was awareéof the assignment
agreement. The original c¢omplairnt stateséthat based upon the

representations of Weisz, Kahan and Weiszéwould’purchaSe property

and that “on or about August 9, 2022, Kah;n wired.$4,500,000 {the

"Deposit™) directly to-Abrams-Fensterman.Eor the purpcse of

funding 960 Franklin's down payment tijuichase the Property and

participating as a partial owner of the_P%operty” (see, Verified

Complaint, 911 [NYSCEF Dog¢. Ne. 11).
Eleventh, Hagler argues that Kahan iied“about when he first

became aware of the assignment agreement. Kahan has represented

he first became aware of it shortly before October 28, 2022 when

Kahan notified Hagler of his involvement ?nd_his fears he had
been defrauded by Weisz. Hagler noW'argu§5'that Kahan had been
aware of it for at least a month beforeha%d-when it had been sent
te him at the énd of September 2022.

Twelfth, Hagler argues that the;law?uitjbetween Weisz and

Kahan reveals that Kahan admitted no imprbprieties or

misrepresentations were made by Weisz at ?11.

Thus, Hagler argues the above facts @emoustrate Kahan canriot

obtain summary-judgement. Moreover, the ébove arguments

eliminate any guestions of fact and summaiy Judgement should be

11
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admission (see, State Farm Mutual EutonInburance Compan

awarded in favor of Hagler.

These arguments will now be addresshd. A Jjudicial
admission is any act or statement made-du&ing the course of a

judicial;pr0ceeding which essentially con?edes a disputed fact

{see, Jones v. Morehead, 68 US 155, l?’Lfﬁd 662, 1 Wall 155
[1863]). Thus, a statement in-a_pleadingéadmitting ownership of
a vehicle ig an admission of such-ownershﬁp and “conclusive”

evidence of that fact (Zegarowicz v.

'Ri”é&ti;”?? AD3d 650, 911
NYS2d 68 [2d Dept., 2010}). Therefore, aéformal judicial
admission is a substitute for evidencejan? absolves a party with
the need to present evidence that is the ;ubStancé of the

V.

Worthington, 405 F.2d 683 [8% Cir. 1968]). T6 be considered a

formal judicial admission the statement o? act must be clear,
unequivocal and deliberate (Rahman v. Smi%h, 40 AD3d 613, 835
NYS82d 404 [2d Dept., 2007]1). In this cas; the mere fact the
plaintiff has admitted he agreed to furni%h funds to Weisz does
not in any way mean he agreed to fund a-d;wn payment pUrsUaht to
an assignment. agreement between Weisz-andéHagler, While the
original complaint does state the funds w;regprGVided'as a down
payment for defendant 960 Franklin LLC th;t allegation does not

mention the assignment agreement at all. éThus, the nmature of the

allegation contained in the original compiaint is vague. and

hardly supports a conclusory dEterminatioh Kahan made an

12
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admission regarding all the obligationsvw;thin the assignment
agreement. Likewisé, no coriclusive pfooféban be drawn fron
Kahan*s testimony in the action between'W%isz.and Kahan. First,
the assignment agreement was never mentio;ed within Kahan’s
testimony. Thus, the absénce of any test%mbny about the

assignment agreement i1s not an admission-ﬁahan_knew it existed.

Moére importantly, there is no_evidence.Kahan conceded Weisz did

nothing wrong. Indeed, in Kahan's mOtionéseeking summary
judgement dismissing that lawsuit Kahan,sﬁates.that foilowing the
deposit he made to the escrow agent “WEiS? secretly entered inteé

an assignment agreement which not only‘prbvided for this time of

the essence provision but additicnally thét the Venture’s

contract deposit-Kahan’s contract deposit}WOuld be forfeited if
the Venture failed to raise the funds to ?urdhase the option

which the Assignors held...Weisz never to?d his co-Venturer (to
whom he owed a-sdlemh’fiduGiary'bbligatio;) about this Agreenent
(He explained at his.EBT_simply'that Kaha% never asked! somecne

’r

who owed his padrtner a-fiduciarY'obligati;n) {Memorandum of Law,
page 7 [NYSCEF Doc. No. 37 of Index-Numbe% 524709/20231) .
Cledarly, Kahan harbors beliefs about.meis%'s misrepresentatiorns.

Next,. Hagler-argueS'Kahanfs belief aéfurther contract would
be entered into between the seller and Kagan/Weisz must be

rejected as patently absurd. Those argUménts.are based upon

Kahan’s affidavit wherein he states that he gave funds to Weisz

13
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(by wiring an escrow agent} and that tho%e funds “would be
released from the escrow account only-wiéh'my'prior
authorization, and subject to the terms %f_a contract acceptable
to my lawyers” (see, Affirmation of‘HaiméKahan, %8 [NYSCEF Doc.
No. 211]). The speculation that Kahan aéted with “no reason” is
surely an insufficient basis upon which éo~conclude there are no
questions of fact. It is true that no céntract was ever
presented to Kahan for the purchase of tée.properties. However,
the absence of any contract is not'evideéce,.and surely not
cenclusive evidence, that Kahan was-aWar% of the Hagler-Weisz
assignment.agreement. The defendant assémes that Kahan must have
known about the assignment agreement. Tﬁeme is no evidence,
other than innuendo, that substantiates éhat'argument.

Thus, as noted, Hagler assumes, witﬁout any proof, that
Kahan was aware of the assignment agreem%nt”and that by wiring
funds teo Weisz he became bound by.all'thé terms of the agreement.
In truth, Hagler’s argument rests on_the%fact that Kahan must
have -known of the assignment agreement b%cause otherwise he
simply foolishly gave Weisz such large s@ms-without knowing
precisely how the money was being utiliz%d. WhHile that is
certainly a reasonable opinion, it is noé irrefutable proof.
Likewise, a litigant cannot secure summafy Jjudgement by arguing
the other party’s position is so outlandish that neo jury could

believe it. Thus, Hagler insists that “no reascnable jury could

14
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find that Kahan was mistaken about the maierial terms of Weisz's

agreement governing the funds he wired foi the Weisz Entity”

(see, Memorandum of Law, page 14 [NYSCEF bocj_Nc. 269]). Summary

judgement is not based upon such speculative,axguments1 The nere

fact one party really thinks the.other-pa?ty ig being untruthful

or one party avers the other party cangotébe truthful, no matter

how insistent, are not grounds to award.s@mmary-judgement.

‘In addition, all of Haglei's arguments'atiempting to connect

Kahan to knowledge of the assignment agre?ment.is specious.
According to Hagler, the entire nature oféthe'transaction was
based upon and rooted in the assignment.aéreemeﬁt. The
assignment agreement was the crux and cen%ral feature of the
entire transaction. Yet, there is ﬁo'Wfiiing or merition of it to
Kahan at all. Haqler’s-repeated attemptséta draw upon
circumstantial evidence, allegations of.K?han's ridiculoeous
positions and insinuation, all to-ConnecteKahan to the assignment
agreement, demonstrate there is no obviou% and direct evidence of
such knowledge. Surely the email sent-bé Shia Weisz, which it is

argued established a “contract” between @eisz and Kahan should

‘have mentioned this most critical and CEU?ial fact. Indeed,

could there have been a complete meetingfoi the minds without
that crucial informatioen? The complete-ébSence of any evidence
Of-the-existence.of'the.assignmeﬁt.agreeﬁent only raises

questions of fact whether Kahan was awaré of it. <Conséquently,

15
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without any sufficient proof eliminating %11 questicns of fact
linking Kahan to the assignment agreementéand'thus to all of
Weisz’s transactions, summary judgement c%nnot possibly be
appropriate. |

Moreover, regarding-Kahan‘s,statemen%s he-anticipated a

contract of sale to be megotiated, there is no conclusive

evidence presented that Kahan never belie?ed a contract would be

negotiated. In this vein, almost all affidavits (or

affirmations) are self serving. That-doe? not affect their

admissibility, but rather their weéight (S&, Pierre v. Dyer, 208
F3d 394 [2d Cir. 2000]). More importantly, the defendant’s

central argument in this regard is that-theaplaintiff is simply

not credible and nothing he says can raisb questions of fact and

surely his assertions are insufficient,toéaward summary Jjudgement
in his favor. However, the court, at thi% stage, cannot make
credibility determinations. As the court?noted in Payne v.
Pauley, 337 F3d 767 [7% Cir. 2003].seeki€g to dismiss affidavits
on the grounds of credikility, such actio; leads the court to
“dangerous territory, and we have warned ?efore~of falling for

the trap of weighing COnfliCtingxevidenceéduring a sSummary

Judgment proceeding” (id). Thus, the'cdu?t cannot “denigrate a

plaintiff's evidence when deciding whethe? a material dispute:

requires trial” (Peterson. v. Connecticut iiqht and Power Company,

2014 WL 2615363 [District of Connecticut ?014]). Hagler argues
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that Kahan’s affirmation is “absurd since?WeiSz’s_rights derived

only through the Assignment Agreement” (sge, Memorandum of Law,

page 22 [NYSCEF Dec. No. 2692]). H0wever;5that-circular argument

fails to appreciate that if Kahan was una@are of the assignment

agreement he was also unaware that Weisz bad entered into such

agreement. Hagler further urges the Gour% not “to assume the

truth of Kahan’s unsubstantiated.assertiohs”'(See, Memcrandum of

Law, Footnote 8 [NYSCEF Doc. No. 269]). .bf course, as noted, on

a motion for summary judgement the court ?annot'ESSume'the truth

of any assertions, that is the role of th? jury. Hagler’s
repeated and impassioned assertions that it is impossible for

Kahan not to have kpown about the.assigﬂmént agreement is, at its

core, a credibility argument. ‘As noted, ﬁhe court cannot make

such credibility determinations. MorEOVe?, Hagler is left with
no choice but to resort to these argument% since, &as noted, there
is ne direct evidence at all, Kahan was a?arE_of the assignment
agreement. Inh any évent, it is-clear-tha% factual disputes in
this regard exist. .

Further, Hagler maintains that ShiagW?isz-the'son of Chesky
Weisz submitted an affidavit and.confirmeé that Kahan was fully
aware of the adssighment agreéement and congented to its termws.

Additienally, Weisz also has submitted.affidavits confirming

Kahan’s knowledge of the assignment agreeﬁent. While those

affidavits and testimonies are relevant and surely raise
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questions of fact, they are not GoncluSiée proof sufficient to
award summary judgement. By contrast, K%han’s affidavit states
that ™I was not a party tq-thezAssignmené Agreement or the 51%
Assignment Agreement or in fact any otheé agreement or
arrangement Hagler'bad with d&nyone or an_}é-e;ﬂ.tj_t'z,r'_r and was, at the
time, completely in the dark about the déal Hagler apparently had

struck with Weisz—a deal to steal $4.5-miilion from me” (see,

Affirmation of Haim Kahan,; 917 dated Octdhér 1, 2024 [NYSCEF Doc.

No. 211]). Again, in another affirmatioi Kahan stated regarding
the assignment agreement: that “I had nogﬁdea this document
existed, was never a party to it, and it-;annot form the basis of
any surrender of my rights-to.my:own monéy, which I believed at
the time was safely held in the Abrams FG;StErman, LLP attorney
Trust Account, where I wired it” (ggg,_hﬁfirmation of Haim Kahan,
138 dated December 1, 2023 [NYSCEF Doc. io; 2281)+ Thus, the
affirmations of Chesky and Shia Weisz Coiflict-with the affidavit
of Kahan. It is well settled that when %onflicting-affidavits

are presented then summary judgement caﬁﬁdt be granted {(Lakeview

Development at Carmel, LLC v. New York Cﬁtv Dept: of

Envircnmental Protection, 139 AD3d 1016;;30.NY83d 844 [2d Dept.,
20161) . '
Next, concerning the email sent by ﬁhia Weisz which Hagler

alleges constitutes a partnership agreemént or a contract between

Weisz and Kahan, notwithstanding crédibiﬁity arguments that have
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no-placefin a motlon fot summary judgemen%, the email, as notedh
never mentions Hagler or an. assignment aireementw Furthermore,
the cher_lawsuit_betWeén_WeiSZaand Kahaé_dOES not conclusively
establish Kahan knew about the assignmeﬁf agreement. First, not
only does the email not support knowledg%;of the assignment
agreement; the email seems to contradiététhe assignment
agreement. The email requires Kahan andrﬁeisz Lo raise an
additional twenty millior dollars toqeth%r. If Kahan kiew the
assignment. agreement existed and was awaée of all its terms then
the email assertihg that Welsz and Kahan 'éw'otild somehow raise the
remaining twerity million.dollars;“togethér” makes no sense.
Moreover, the lawsuit between Weiszéand Kahan only raises
more dguestions than it answers. In thatélawsuit{ Weisz sued
Kahan alleging Kahan failed to abide by ghe terms of the email
agreement whicl created a joint venture éetweeﬁ them. The
complaint reiterates that Kahan~was'requ£red to furnish twenty-
five million dollars and the remaining t%enty million dollars
would be raised by them together, as notéd. The ceomplaint alse
alleges that Kahan sought to -engage in aébuy—out of Weisz's
interests and. furnished an additiocnal tw% million dollars but
never furnished the final payment of a mfllion dollars. Weisz
sued Kahan and seeks damages in the -amouné_t of twenty millien
dollars for failing to furnish that-amouétmpursuant to the

agreement. While that claim may not directly conflict with
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Hagler’s understanding of the transactiois that were reguired teo
take place, there are surely questions oé fact whether Weisz made
two distinct promises, one to Kahan and %nother to Hagler. Thus,
pursuant to the “contract"-betWeén_Kahanéahd Weisz, Kahan was
required to investﬁtwenty.million'dollaré. Pursuant to tlie
assignment agreement between Hagler and éeisz, Weisz was merely
required to invest ten million dollars. éTo be sure, if Kahan
knew of the assignment agreement Kahan mést have wondered why he
was being asked to invest twenty millionédollars when only- ten
million dollars was required to ke furni%hed at the closing,
Thus, the email Between Shia Weisz and K%han compels a denial of
any summary judgement request andzsurelyéraises questions of fact
whether Kahan was aware of the aSsignmené-agreement.

Next, Hagler argues the parties werje;é "‘.s‘o_ph'isti.c‘at__.e_d_”, an
arbitrary label, thus Kahan was surely aéare of the assignment
agreement. That argument is undermined ﬁy the nature of the
alleged contract entered into between Kaﬁaﬁ and Weisz. The
entire contract is in the f£érm of an email.from Weisz’ s son to
Kahan., While the term “sophisticated” may vary depending on the
surrounding facts and c¢ircunistances, t-he'réer can be little doubt a
“contract? formed in this manner, reqarding such a substantial
transaction, Is quite amateurish. 'Indeeé, Kahan has sought to
dismiss the lawsuit Weisz filed against éimaon these very

grounds.
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Next, the exhibit that contains the ;opy of the assignment
agreement (Exhibit 15 [NYSCEF Doc. No. 24?1 contairs the
agreement as_part of an email from the.es?rowee agent tc Weisz
and other parties but not Kahan. Even iféit is true that Kahan
was aware of the assignment agreement'bef%re he notified Hagler
of his involvement, it does not establishé&ahan_was aware of it
when he deposited the funds, the only rel%vant time frame that
can support any summary determination. 'I% is really irrelsvant

whernt Kahan discovered its existénce and when he <¢hose to inform

Hagler about his role in the down payment; In any event, there

is no evidence Kahan knew about the assigiment-agreement-when~he
deposited. the funds with the escrow agent;

These arguments can dll be-distilledginto one overarching
theses, namely that Kahan knew about the ?ssignmEHt agreement. and
must be bound by its terms. It is true-t%at if Kahan knew about
the agreéement and consented to its terms ihereby, then he could

have no greater rights than Weisz. Thus, the default by Weisz

would necessarily deveolve upen Kahan as w?ll and Kahan would have

no c¢laims against ‘Hagler. Kahan does noﬁ really dispute this

point. Kahan presents two arguments in r%sponse-and in support
of summary judgement in his favor. .

First, Kahan argues that “without'pﬁivity of contract,
Defendants have no basis whatsoever to bind Mr. Kahan to the

terms of an Assignment Agreement to whicﬁ'he was not a party, or
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subject him to its terms, including the “iiquidated-damages”

clause that purportedly entitled Defendan&sxto keep Mr. Kahan’s

$4.5 million” (see, Memorandum in Reply, bage‘G [NYSCEF Doc. NoO.

282]). Thus, Kahah insists there is-no‘e?idence presented that

he knew about. the assignment dagreement an? has produced

affirmations asserting as much. Thus, suhmary judgement must be

awarded in his favor. Howeéver, whether K%han.knew about the

assigrnment agreement is a factual diaputeéas=the.court has

exhaustively-demonstrated,
Kahan also argues that no c¢ontract e?en existed between him

and Weisz. He argues that the email sent?which is the basis of

any agreement between the two of them is insufficient to create

ckligations flowing between them. While &hat is thé subject of
the other lawsuit, for purposes of this l?tigatron, it is
sufficient to note that theére is no queSt&oﬁ that some form of
agreement was entered into between Kahan ;nd_Weisz, Whether it

has all the requirements to satisfy the eiements:of a jeoint

venture iz beayond the scope of the5e-motibns. The ecritical, and

in fact, undisputed reality, is that Kaha%_and Weisz entered into

soime sort ©f drrangement, However that-ma?-be defined. Whether

the assignment agreement entered intoﬁbet;eeh Weisz and Hagler

can be imputed to Kahan remains a factual?questionT
Consequent.ly, the court cannot grant £ny party summary

judgement, Therefore, the motions seékinﬁ‘sﬂmmary'jUdgemént are
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hereby denied.

Turning to theLmOtion:Seeking.diSCOVe%y, in light of the
above, the only discovery that is of any éelévance_iS'any
information concerning Kahan’s knowledge éf the existence of the
assignment agreement. Nc.other'ih£01matién is relevant at all,
Thus, the plaintiff must furnish any discéVery in its possession,
that has not yet been furnished, regardiﬂé.Kahanfs knowledge
concerning the assignment agreement. In-%his régard, the
plaintiff shall submit an affirmation, wiéhin thirty days of
receipt of this order, that all discoveryépertaining-to.his
knowledge of the assignment agreement has?already been furnished

and after a diligent search there is ne f@rther information that

must be produced.

Thus, the motion seeking to compel_aﬁy further discovery is
granted to this extent.
S0 ordered.

ENTER:

DATED: January 6, 2025 ;
Brooklyrn N.Y. Hon. Leon Ruchels
JsC 5
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