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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF KINGS: PART C 

--------------------------------------x 
NA VY YARD HOUSING DEVELOPMENT 
FUND CO., INC., 

Petitioner-Landlord, 

-against-

ANDREW WYNN, 

Respondent-tenant, 

JOHN DOE, JANE DOE, 

Respondents-U ndertenants 
---------------------------------------------------------x 

HONORABLE DAVID A. HARRIS, J.H.C.: 

L&T Index o. 321003/23 
Mot. Seq. No. 1 

DECISION AND ORDER 

Recitation as required by CPLR 22 I 9(a), of the papers con idered in the review of respondent's motion 
forsummaryjudgment, li tedbyNYSCEFDoc.Nos.: 11, 12 13 , 14, 15 , 16, 119, 2 1,22,23 

After the expiration of a thirty-day notice dated March 28, 2023 (NYSCEF Doc. No. 

I )(Rent Demand) petitioner commenced thi ummary proceeding against Andrew Wynn (Wynn) John 

Doe and Jane Doe, seeking outstanding rent for Apartment 2 (Apartment) in the building located at 45 

North El liott Place, in Brook lyn (Bu ilding). The Petition ( Y CEF Doc. o. I) a lleges that the monthly 

rent is $756.72, and seeks a balance of $648.40 for January 2023 and $756. 72 per month for February 

2023 through June 2023 . The Rent Demand as ert a balance of $76.85 for October 2023 , $771 .65 for 

November 2023 , $772.65 for December 2023 and $756.72 per month for January 2023 to March 2023. 

The Rent Demand and petition both assert in identical language that "the tenant i the recipient of a 

Disability Rent Increase Exemption (ORI ) through the City of New York; monthly ORIE credits have 

[s ic]". The sentence fragment ends exact ly a set forth above. 
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Wynn, at the time self-represented, interposed an answer (NYSCEF Doc. No. 4), 

su bseq uently retained counsel YSCEF Doc. o. 7) and interposed an amended answer (NYSCEF Doc. 

o. 6). A its first affirmative defe nse, the an wer alleges insuffic iency of the rent demand, noting the 

existence ofa Di ability Rent Increase ·xemption (ORIE) and asse,ting that rent for the Apartment has 

been frozen at $576.25 . The defense assert that the petit ion improperly demands rent in excess of that 

amount. 

The seco nd affirmative defe nse alleges an identical defect in th e petition, and the third 

affirmative defense, also tated as a counterclaim , all eges breach of the warranty of habitability. 

Respondent also asserts counterclaims for an order to correct, for harassment and for attorney 's fee . 

Respondent now moves fo r summary judgment, alleging the pet ition is defective due to 

the same flaw that respondent asserts exist in the Rent Demand. Petitioner opposes the motion. 

Summ ary judgment is a dra tic remedy, one to be granted on ly when there is no doubt 

that no triab le issue of material fact exists (Rotuba Extruders v eppos, 46 NY2d 223 [ 1978]). The 

granting of ummary judgment i the procedura l equivalent of a trial (Falk v Goodman, 7 Y2d 87 

[ 1959]) and the proponent of summa1y judgment is required to make a prima facie howing of 

entitlement to judgment as a matter of law (Winegrad v. New York. Univ. Med. Center, 64 NY2d 851 

[1985]). If the movant succeeds in doing so the party opposing the motion mu t demonstrate, through 

the pre entation of evidence in admissible form, the existence of a factual issue requiring trial 

(Zuckerman v City of New York, 49 NY2d 557, 560 (1980]). 

Here, respondent produce DRI E approval letters for 12-month periods commencing on 

July I, 201 5 and ending on June 30, 2024. Each letter notes that Wynn 's share of the rent at $576.24 . 

Several the letters misstate the total monthly rent as set forth in petitioner's ledger (NYSCEF Doc. No. 

16), while a ll unequivoca lly tate that respondent 's share characterized in letters issued in and after June 

201 8 as frozen rent' of 576.25. 
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Petitioner opines that respondent's subsidy mu t have been u pended, and that when 

active rent was not frozen at the level a erted by respondent, bas ing that asse1tion on what it received as 

a credit (NY CEF Doc. No. 19). No documentary evidence upports petitioner s assertions. 

In reply, respondent asse1ts that petitioner cannot eek from re pondent rent in excess of 

the level at which rent has been frozen. In e ence respondent a se1ts that if the ub idy paid an 

insufficient amount, the burden of any deficiency is not respondent's. Respondent also asserts that Tax 

Abatement Credit (TAC) repo1ts were, earlier in the litigation, prov ided to petitioner, and attaches them 

(NYSCEF Doc. No. 23). The reports are enlightening, and to the court reveal the underlying issue. 

Eac h individual report show both a "Total TAC amount and a "Total Amount 

Transferred." In each year, they are marked ly different sums. In the report for July I , 2019 to June 30, 

2020 the total TAC amount was$ I 692. 72, and the total amount transferred wa $ I 68.84. The report 

shows a TAC balance of $1528.88. From Ju ly I 2020 to June 31 , 2021, the total TAC amount is 

$1864.80, the total transferred is $172.08 and the remaining balance is $1692 .72. From July I 2021 to 

June 30 2022 the TAC total was$ I 864.90, the amount tran ferred was $ 175 .56 and the remaining 

balance wa $1864.80. From July I 2022 to June 30 2023 , the total TAC amount was 2219.52, the 

amount transferred was $179.16 and the balance was $2040.36. From July I, 2023 , to June 30, 2024, the 

total TAC credit given was $2219.52 and the amount tran fcrred was $125.52 leaving a balance of 

$2219.52. 

The TAC credit in each year i divided into two parts, one significantly larger than the 

other. Petitioner's ledger (NYSC F Doc. No. 16) hows a significant drop in the ORIE credit from June 

2021 to July 2021 · the credit in June wa $155.40 and in July $14.63. The TA report shows the total 

transferred to be 175 .56, which exactly corre ponds to 12 months of $ 14 .63 which i the sma ll er portion 

of the TAC credit for that time period. It appear that there has been only partial tran fer of the tax credits 

available. The issue then, is partia l transfer of the TAC, rather than any deficiency in payment by 
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respondent. Petitioner's ledger demonstrates monthly payments corresponding to every month included in 

the provided .ledger. 

When, a here, there is a DRIE, and the petitioner is not receiving the full benefit of the 

awarded tax credit, its remedy is not to seek the difference from the respondent but to pursue its claims 

against the entity awarding the tax credit. The Appellate Term ha held that "[a] proper rent demand is a 

statutory prerequisite for a nonpayment proceeding [and] mu t set forth the approximate good faith 

amount of rent owed (125 Court Street, LLC v Sher, 98 Misc 3d l SO[A], 2018 NY Slip Op 50092[U] 

[App Term 2d, 11 th & 13 th Jud Dists] [citation and internal quotation marks omitted]). Here, despite 

respondent ' s frozen rent, the Rent Demand a erts months of rent significantly in excess of Wynn 's 

frozen rent. The petition for every month it a serts there is rent due, seeks a balance significantly in 

excess of Wynn 's frozen rent. Because the rent has been frozen and both the Rent Demand and the 

petition seek rent hundreds of dollars per month above the frozen rent, the rent demand cannot be 

construed a setting forth a good faith approximation of the sum due. As a matter of law, petitioner is not 

entitled to demand the sum ought, The rent demand doe not et fo1th a good faith approximation of the 

sum owed. As such, it is an insufficient notice and cannot properly service as a predicate for this 

proceeding· it is irremediably flawed. Respondent's motion, therefore, is granted and the proceeding is 

dismis ed. 

This i the decision and order of the court. 

Dated: Brooklyn, New York 
February 11, 2025 
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I-ION. DAVID A. HARRJS, J.H. C. 

[* 4]



FILED: KINGS CIVIL COURT - L&T 02/13/2025 11:02 AM INDEX NO. LT-321003-23/KI

NYSCEF DOC. NO. 24 RECEIVED NYSCEF: 02/13/2025

5 of 5

Petit ioner's attorneys: 
Gutman, Mi ntz, Baker 
& Sonnenfeldt, LLP 
Attn: Russel l Poliler, Esq. 
Attn: Sean Abraham Zvi , Esq. 
81 3 Jericho Turnp ike 
New Hyde Park N.Y. 11040 
rpoli re r gm bsllp.com 
Szvi 7 gmbsllp.com 
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Respondent attorneys: 
Brooklyn Lega l ervices 
Attn: Dominique Andrea Morgan, Esq 
I 05 Court Street I· I 4 
Brook lyn, N.Y. 11 20 I 
dmorgan@I nyc.org 

[* 5]


