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At IAS Part 99 o 
of the State of Ne 
for the County o 
Courthouse locate 
Street, Brooklyn, 
24th day of Febru 

I 
SUPREME COURT OF THE STA TE OF NEW YORK 
COUNTY OF KINGS: PART 99 

------------------------------------------------------------------------------X 
ARLENE CARRINGTON, 

Plaintiff, 
-against-

GORDON J. MCDONALD, EARMIN A. MCDONALD, and 
LAMB OF GOD SPIRITUAL BAPTIST CHURCH INC., 

Defendants. 

------------------------------------------------------------------------------X 

II 

After oral argument, the following papers were read on this motion pursuant t • 

Papers 

Defendant Lamb of God Spiritual Baptist Church, Inc. motion to dismiss for failu 
state a caus · ursuant to CPLR 3211 a 7 and su · rs MS# 1 .. 

Plaintiffs cross motion for a protective order pursuant to CPLR 3103 quashing 
defendant Lamb of God Spiritual Baptist Church, Inc.'s request for admission dat 
Jaul 22, 2024 and S#2 ............................. . ............ .. 

Other. .................. . ................ .. ..... . . . ............. ..... . .. . ... ....... . .. . ......... . 

MONTELIONE, RICHARD J., J. 

em Court 
hel in and 
t th 
Ad ms 

n the 

8-20 
34 

1-33 
34 
36 

This action was commenced by filing the summons and complaint on I ber , 2023, 
alleging personal injuries sustained by the plaintiff while on the premises of 8 f I coc Street, 
Brooklyn, NY, on July 22, 2023, due to the negligence of the defendants/lice 1

1 
~ 1 f the 

premises. Issue was joined by defendants Godon J. McDonald and Earmin A. ftq nal 
filing of their answer with cross-claims on January 11, 2024. Defendants Go I UJI Mc 
and Earmin A. McDonald amended their verified answer on March 31, 2024. 
by defendant Lamb of God Spiritual Baptist Church, Inc. on April 12, 2024. 

Defendant Lamb of God Spiritual Baptist Church, Inc. ( defendant) m 1 
pursuant to CPLR 3211 [a][7] for failure to state a cause of action and because e is a omplete 
defense to the action pursuant to the Volunteer Protection Act of 1977 (Mot. S : . i o. 1). 
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II !!:]!! ! 
Plaintiff opposes the motion because there is no supporting affidavit or atto~~ }Af'~ at on 
which it argues is required under CPLR2214(b) and only a memorandum oq WI i : ore ver, 
plaintiff argues that the memorandum does not. contain an acknowledgment t ;: f j:i~ t{as p pated 
"underthe penalties of perjury/'The plaintiff has not provided the courtwitbll mi1r'e I that 
supports the proposition that amotion based purely on a legal issue requires '; Y!mi~g m re than 
a memorandum oflaw. Regarding themotionto dismiss, an attorney affimi~t 9:9!\'i'~ich snot 
based on personal knowledge would be treated as a nullity (Zuckerm~n v Citly ?~~~w Yi rk, 49 
NY2d 5 57, 404 NE2q 7 LS [1980 ]J and do no more than parrot what 1s alreadYi , , 1~p defi ndant's 
memorandum of law. The court notes that neither party provided the court ~i ~~~!,1 ffid vit 
from a_ party with p,?smial knowledg~ and therefore its decision will be base~ ¢1tL on e law 
regarding the sufficiency of the pleadmg. :' ,11 : : 

.' 'II: ' 
:, i'i ' 

The standard to apply when considering a motion to dismiss is found~ i!fyP~ v E c. Inst. 
Oholei Torah, 2025 NY Slip Op 00948, 2025 WL 542053, at *1 [2d Dept Fep i~i~., 025 : 

:. 11}1 : 
Ort a motion pursuantto CPLR 3211 (a)(7) to dismiss a com pl'.'.·. ! ;~Ii ! I 
for failure to state a cause of action, -a court must ·accept the fMWli : i 
as alleged in the complaint as true, accord plaintiffs the benefi~ Pf:i: 1 i 
every possible favorable inference,. and determine only wheth~G ~n~ i 
facts as alleged fit within any cognizable legal theory' (Leon 11; I i}I! i i 
Martinez; 84 NY2d 83, 87"-'88, 614NYS2d 972,638 NE2d 51:i~1:i:t I 
see Rubin vPoly Prep Country Day Sch., 227 AD3d 741, 742;i +:1\1: ! 

. . . . . · .. ,la.I. ' 

NYS3d 177). However, 'allegations consisting ofbare legal f i !!j{ i ! 
. .. ,· 1,.,,.,., f 

conclusions .,. are not entitled to any suchconsideration' (Sim!f{#i']M i 
Blank, 19 NY3d 46, 52, 945 NYS2d 222, 968 NE2d 459 [intefr!{tH: i 
quotation marks omitted]; see Doe v Hauppauge UnionFree $]'~ff i 
Dist,, 213 AD3d 809,810, 184NYS3d 150). :: i}:i: 1 i 

Whether a plaintiff can ultimately establish the allegations within the !c1 !lri · nt i of no 
c?nsequence to whether a potential cause of action is stated. (EBC L Inc. v 11·:1ii~an, 8 chs & 
Co., 5 NY3d 11, 19 [2005]. :; :J}: 1 ! I 

Although plaintiff argues that the allegations within the complaint_ ari , ~~ fv~gue r 
conclusory and comport with the liberal plea.ding requiremen~s permitted by PWijfl ~ 013 there 
are absolutely nofacts(hat support even an mference ofneghgence. Such a <:J-,::f].~1~pcy uld 
easily have been resolved by providing an affidavit of plaintiff which would 9jf~n#ser scue a 

;:;~i:~:~:~~1!/~~::~:~:ih~:1~~:;::~:;1~e;=~:~~~-ss:~:~~e~ult~Jr~: ~:~s-
alleged therein must also be assumed to ])etrue" (Island Ordnance Sys., LLCi!~iS~merim , Inc., . 
224 AD3d at 822, 205 NYS3dA56; see Me_ra v New Yo:k City Health & ~OSf~•!IJMh.1., . 0 . .· . 
AD3 d 668, 669,. 197 NYS3d 278),," ~ee .1.\11koma Electric,. LLC v. Otek Bui lde~il iijt-ff; 23 · AD3.d : 
856, 858 ·[2d Dept2024]; The plamtiffalso argues that the facts soughl by cl~~~ti4~t tll°. • 

"eyidei:ltiary" in nature, but you need so111e facts to sµpport a negligence clai~ I~ !"are egal • 
conclusions are notentitled to any such consideration. See Doe V Educ, Ins(. 1:£H1m1~~ Tor h,.202$ 
N~ S~ip Op 00948, 2025 WL 5420~3, at* 1 [2d ~ept Feb. 19.' 2?25J. Plaintif (l~-~~~~s t~ t . · 
plrunttff '•was caused to be burned due to the negligence and mdifference .of ' f ti~1rts. The 

Zqf4 ii lil1il! I 

·-----------------------------·····················-···--·-·---11]_l_.t.r-····-<!t---------
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court specifically looks atthe following provisions of the complaint: 

I! if:!! 
ii :i::11! J,: 

Ii it1I 

!! 1.' 11::.1.:

1
1,i.' 

H 
:! I!ii 

41. That on July 22, 2023, t~e,p1ain~iff AR½ENE CARRIN GT:: ::;::·! 
was caused to be burned while at said prerruses, as a result of d u•} 
which the plaintiffARLENE CARRINGTON.was caµsedto Ii i!j:j! 
sustain injuries. ii ltm 

There are no facts as. to how plaintiff was caused to be burned. Ii l'lil! 

Thls m:::~::::~:::~::~:::::ON, was seriously :: lillli 

!i!:11! i 
43. That the aforesaid accident and the injuries resulting there!! :WI ! 
were due. solely and wholly as a, result of the carelessn.ess, !! . U'ii ! i 
negligence and recklessness ofthe defendants, their employee:~' iJ'll: 1 

servants, and/or agents, in the ownership, operation, maintenah ~.\ I i 
control, supervision ot about and/or rnanagemerttthe aforesaid. 1:rn: 1 i 
premises, without the plaintiff in any way contributing thereto':] H] ! i 

. . ;; Ud!i i 
This is a cortclusory statement as there is noindication of the conduct;:]:ii~<:~ is al eged to 

be negligent or reckless or that supervision or management had anything to d:o m-41the cident. 
•. ,.q, . 

46. That the defendants herein were rtegligent,reckless and H :;fl~ i · 
careless irt that defendants violated their duties to persons on t~, :tli. ! : 
aforesaid premises and to this plaintiff in particular, in failing t )!ii: I ! 
correct the defective, i.msafe and dangerous condition on the :: i U: 1 i 

aforesaid premises. i I lili j I I 
. There is no indication of the "defective, unsafe and dangerous conditio ;'f;(! 1fhe c µrt 

.should not have to· speculate. :, ! t+ i i i 
r h':::· rl 

47. Thatbyreasonoftheforegoing·andthenegligenceofthe ii ilil: : 
defendants, the plaintiff; ARLENE CARRINGTON, was ·seVei 1 ~ij 
injured, burned and wounded, suffered,.stiU.suffers and will I' lilt 
continue to suffer for sometim:ephysical pain and bodily injuti 1~'11 , . ,- 1,, .. ,. ' 
and became sick, sore, lame and disabled and so remained for:· :TT : 
considerable le11gth oftinie. · · · · ·· ii iTii I I 

Both parties maj(,e reference in their respective memorandum .of law J! . ~,,b~ey 
·affirmation that a .'1candle;' was involved in this accident, hut this word is n9ti:rt.i~nt~tned . ven . 
. once. in the complaint (or .iri any re~pQnse to a demand for a bill of particulatj; ,~f~oµgh t ere are. 
unexplained photos of candles without· any persons in the photo) and. pfai11,tiff ~i;q;9\l-psel ·· oes not•· 
have pe;sonal lQlowledge as to the_ circ~starices of t~s accide1~t. . There i~ ~?1H}~iMatio in the· 
complamt of what the, defe.ndant did or failed to dp which constituted neghgi; ln: M'rl th 
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should not have to speculate. In short, the minimum pleading requirements n1 ...... , "'"'"·""' .. 
The court will grant defendant Lamb of God Spiritual Baptist Church Inc.'s 

There is an abundance of case law that allows a court to grant surnm 
nonmoving party (CPLR. 3212[b]; Maheshwari v City ofNew York, 2 NY3d ' 
778 NYS2d 442 [2004]), but no cases can be found that allows or disallows g 
to nonmoving defendants when the basis is that the complaint fails to state a ~ 
Notwithstanding, the nonmoving co-defendants have cross claims for indemill 
moving defendant and it appears that full relief cannot be granted without dis!/11 • . H ll>ti>·P.\ 

complaint against all defendants. Therefore, the complaint is dismissed alon , 
crossclaims of defendants Gordon J. McDonald and Earmin A. McDonald fo 1,H.,.~....._ .. ., 
which must also be dismissed. 

Based on the foregoing, it is 

ORDERED that defendant Lamb of God Spiritual Baptist Church's 
because of a failure to state a claim is GRANTED and the complaint and all 
DISMISSED (MS#l); and it is further 

ORDERED that plaintiff Arlene Carrington's motion for a protective c;:> 

moot (MS#2); and it is further 

ORDERED that all other requests for relief are DENIED. 

This constitutes the decision and order of the Court. 

4 of4 

,__, 
= ,._, 
t..rl 

.,., 
r:-, 
CJ:' 

N 
U7 

J> 
-!? 
CJ1 
CX) 

? 
CJ) ., 

) 

--l 

~ 
' "1 
::.:i 

' 

[* 4]


