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I 

At IAS Part 99 of 1 h' 1, 1.1 remt Court of 
the State ofNew Y II I F ngs County, 
on the 27th day of k• ll l.l!lifY 21 25 

I PRESENT: HON. RICHARD J. MONTELIONE, J.S.C. 

I SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART 99 DECIS Jeri: Ii ND tDRDER 

------------------------------------------------------------------X 
YELENA FISHER, I 

Index No. ~ •· )7/21 23 

Plaintiff, 
-against-

INNESSA CONTE, VLADIMIR KOV ALENKO, KARAMAT 
MIAN and ASJAD ALI, 

Defendants. 

------------------------------------------------------------------X 

11h I Mot. Seq. u 

The following papers were read on this motion pursuant to CPLR 2219(a): ... 
ch 

Paoers ~ 1mb1 red 

Defendants Innessa Conte and Vladimir Kovalenko's Notice of Motion 
Affirmations/ Affidavits/Exhibits....... ... .. .......... . . . ........ . . . .. .. . .... .. ..... .. .. .. ....... . . 28-3 
Plaintifrs Answering Affirmations/ Affidavits/Exhibits .... . ..... . .. ... ........ . ... . ...... .. . . . 38-4 
Defendants Innessa Conte and Vladimir Kovalenko' s Reply 
Affirmations/ Affidavits/Ex.hi bits. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43 

MONTELIONE, RICHARD J., J.S.C. 

Yelena Fisher (plaintiff) commenced this action to recover damages for p ... ~s cri.1 mJt 1es 
I 

by filing a summons and verified complaint on June 14, 2023. Defendants Innes ;, 11 1, lm e 
(Conte) and Vladimir Kovalenko (Kovalenko) joined issue by interposing a veri1 '1' ,..,• wer with 

I 
cross-claims on August 8, 2023. On August 29, 2023, issue was joined by defen ~-i~ k arar at 
Mian (Mian) and Asjad Ali (Ali) interposing a verified answer. Now, defendant· ~ 1t~ and 
Kovalenko move this court pursuant to CPLR 3212 for an order granting summa D LI I :I imen m 
their favor dismissing plaintiffs complaint and any and all cross claims asserted an 1

• , " ' ther n on 

the issue of liability (Mot. Seq. No. 1). II 
I 

Plaintif-f s claim arises out of a four-vehicle rear-end accident. On Marcl 1·b I t2 22,, ~ or 

near the intersection of Ocean Parkway and Avenue C in Brooklyn, New York, J ~ 1i was 

operating her vehicle, the second vehicle in the chain collision, bearing license p Eh I ll tnber 

11 
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Yelena Fisher v. Innessa Conte; et al., Index No. 517387/2023 ii !l1!I! 
. . i: =ti:ij 

i; :li!li 
KEF6069. Plaintiff alleges that hervehide was stopped when it was struck in th~ ~mtr1 yth 

thir~ ve~de in the chain operated by defendant Kovale~oand owned by defen I: ,flf Ante 
beat:mg hcertse plate number HVV 6112. Defendant Ah 1s the alleged operator of , ~ jf~urth 

vehicle in the chain which is owned by defendant Mian bearing license plate nu1 ~~ M1460 1 C. 

ii l'i'i!i! ! i 
As ah initial matter, defendants Kovalenko and Cohte argue that they are Ir ~;~1~p to 

summary judgment on liability based cm res judicata and collateral estoppeL Red! ·~,c~ta 
. . . 11 :i!;l!l :i 

~~~!:::•~,e:;:::.1::~~;\v;l ~~~r6;~~~;~;\!;[~se;::~:,:ri;::a~::;~ ;;it~t:i : : 
defendant to amend their answer pursuant to CPLR 3025 [ a] to include an affirrn1t '1iji~4fens as 
a matter of course, or by leave of court if thetime to amend the answer has expiri :ii:!!$~t Da id 
D. Seigel & Patrick M. Connors, New York Practice § 223 [6th ed, Dec. 2022 u~' !{#~·II Her , 
defendants Kovalenko and Conte appeared by verified answer but failed to a:ssetj/ t~~ffirm tive 
defenses ofres j udicata and .collateral estoppel. The time for defendants to ame~; t«~ifi ans er 
as a matter of course is well passed; andthey have made no application to the.co:: j~~efing. eave 

:::~o:t=~~~::p:t'· Accordingly, the defendants have waived the defens] l~Tju cata 
Nonvithstanding the foregoing,. defendants. maintain that they are eriti tledlit j~&#m 

judgmentas amatter oflaw because, as the middle vehicle in this chain collisio~i, ·;:&~!¥re n t 
the proximate cause of the accident. Ii '!'ii;! ii 

. . Ii 'I!!!!! 11 
I tis well-established that, 'ta rear-end collision with a stopped or stoppint ~hitie 

establishes a prima facie case of negligence on the part. of the operator of the re~ 1~~qle, 

thereby requiring that bperator to rebut the inference of negligence by providing ~ ~~M;egli nt 
explanatfonforthe·collision." (Graham v New York City Transit Authority, 219 !; ij~~ 1131 
1316 [2d Dept 2023], qubting Arslan v Costello, 164 AD3d 1408, 1409 [2018]), ii gM,¢yer,' [i]n 

. ti 111:;; !1 

a chain collision accident, the operator of the middle Vehicle inay establish prim~ '~te! i 
entitlement to judgment as a matter of law by demonstrating that the middle vehif ~jjw*~. pro erly 
stopped behind theJead vehicle when it was struck from behind by the rear vehiJI !~4iprQp lled 
into the lead vehide''·(Chuk HwaShin v Correale, 142 AD3d 518. [2dDept 2014~ l~tJtnal .· 

.... ~ • .. •. . f::!'. i : f 

citations omitted]). ·rn::I ! I 
. Iii! : i 

Jn the instant case; it is undisputed that the.defendant Kovalenko was opdr ~µgJhe ird 
vehicle in this chain collision behind plaintiff's vehicle and in front of defendant!! 1m~~ I+ ehic e. I 
(See Defendants' Statement of Material Facts,NYSCEF Doc. No. 29; see also P.~ ~~tifffs 

CoW1ter StatementofMaterial Facts, NYSCEF Doc. No. 42). In supportofthe~ :~}Hi 
defendants sub111it the affidavit of defendant, KovaJenko wherein he attests, undeF 

1 
~n➔P' O 

ii lllii!i 11 

1 The first vehicle; involved in this chain collisicin belongs to Alessandro Fasano, a defendant in th~ ' j~t~ matt r 
under Index,No. 535580/2022, but anon~partyto this.action. ii T!!i ! 

2 

.of 

4 

IIJl1 ..... !-+-------~-.... -.......... 
[* 2]



FILED: KINGS COUNTY CLERK 03/04/2025 12:18 PM INDEX NO. 517387/2023

NYSCEF DOC. NO. 64 RECEIVED NYSCEF: 03/04/2025

3 of 4

I! t:ii 

Yelena Fisher V; lnnessa Conte, et,al., Index No. 517387/20231! ;Ii![! 
i, '!'\ !! .,., 

:li!li 
perjury, that his vehicle was stopped for approximately 2-3 minutes before he wa~ 1*9 in e 
rear by defendant Ali, which caused his vehicle to be pushed forward into the reaf f[JPI~intif s 
vehicle. (NYSCEF Doc. No 32). Defendants have met their prima facie burden~ ,~$h1ilblis. · g 

that defendant Kovalenko was stopped behind plaintiffs vehicle when it was stru:~ ]~o! 1 be ind 

:ra:~::0m,::~i::ta!;~~;;~:d:;;:;d into ilie plaintiffs vehicle. The burden 4: im st 

Plamtiffdoes not dispute defendants' version of events·; (See NYSCEF Dp i:::W~i 42) 
Rather, plaintiff directs the court's attention to her EUO testimony and argues th~t ii!r~{$es a 

material issue of fact as to whether defendant Kovalenko impacted the rear of he~! ::~i9,e be ore 
being stmckby defendantAli's vehicle thus precluding summary judgment. Theii H~#ing · 

. . . . .. · i! .:t!i: i E • 

reflected in the transcript ofplain~iffs EUO testimony (Plaintiffs Exhibit l, EU9 :!~*~lcrip, 
NYSCEF Doc. No. 39 at 19-20, hnes 8-25; 1-16): ii aJ 1 

Q: Briefly tell me how ilie accident happened. II 111 i 

A: I was hit from the rear Qy someone. Iii I i I 
Q: Did your vehicle strike another vehicle?· 'i:11! ' 

A: Very slightly. It was a very light contact. 

Q: Did your vehicle strike the vehicle in frontofyou? 

A:Yes. 

Q: Did this occur after your vehicle was struck in the rear? 

A:Yes. 

:i;:!11 !! "'•'] 

:11:r:1 

;li!lii 
:1m 

!! d!Yl 
1!i!iil 
;,1l I 

~: :::rt1

::: ~:::~:;c:e:::::t:~:d~::~,~ ::~~::d the vehicle that~ , !iUck 
lightly, where was the- how was the fourth vehicle involved in the accid~ '~;: ii 

I; !fiii ,1 

A: The fourth vehicle hit the vehide that was behind me that hit me. The fi ~ti /vehi le 
. . . . . . . . - . . I! 1!Hii ! t 

was the reason for that accident. !i ::iii:! : i 
Ii ::::i;l ii 

Q: Okay. So let me summarize: When the fourth vehicle struck the vehicle ';ijp~1(1.d y , 
Ii :FiH ! ! 

the vehicle behirid you struck you in the rear1 and then you struck a vehic~ t(ij~~ jwas 

:~:e:~ you. is that co~e.ct? II ilill 11 

Contrary to piairttiffs contention, this. testimony cortoborates defendant~f ::ij~1~on at 
th~ fourth vehicle. operated by defen,dant Ali struck the third vehicle operated by l. 1~~l~nko 
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causing it to be propelled forward into the rear of plaintiffs vehicle. Moreover, 
whether the vehicle behind her impacted the rear of her verucle twice, plaintiffreaw ... ,LLU ... 

don't know. I felt like two times." (NYSCEF Doc. No. 39 at 21, lines 2-5). Plai 
testified that that she felt the impacts one after the other. (Id at line 10). Therefo 

EUO testimony fails to raise a triable issue of fact. 

Based on the foregoing, it is 

ORDERED that defendants VLADIMIR KOV ALENKO and INNESSA 

motion for summary judgment on the issue of liability is GRANTED; and it is fu 

ORDERED that plaintiff's complaint and any and all cross-claims are dis 

asserted against defendants VLADIMIR KOV ALENKO and INNES SA CONTE 

further 

ORDERED that all other request for relief herein are denied. 

This constitutes the decision and order of the court. 

ENTER 
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