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I 

At IAS Part 99 of 111 :,11 eme Court 
of the State of Nev v ~1k held n and 
fo r the County of I J 11, t the 
Courthouse locate1 ~ 6 Ada Ins 
Street, Brooklyn, 1 .'. Pl , 0 1 the 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART 99 

27th day of Febrm 10::; D. 

------------------------------------------------------------------------------X 
BOGUSLA W KROL, 

Plaintiff, 
-against-

ICON REALTY MANAGEMENT LLC, 340 EAST 55 REALTY 
LLC, T & T REAL TY MANAGEMENT LLC, 216 EAST 95 
REAL TY LLC, CANIDO BASON AS CONSTRUCTION CORP., 
DANNA BROTHERS INC., and CASE PLUMBING LLC, 

1 ~, ION 
~ ... 

II t · r ■ ~;R 
I 

I 

Index 1' If ) 3971112017 
Defendants. 

I I 

Mot. s~ . ~o 7-9 
------------------------------------------------------------------------------X 
ICON REAL TY MANAGEMENT LLC, 340 EAST 55 REAL TY 
LLC, T &T REAL TY MANAGEMENT LLC, 216 EAST 95 
REALTYLLC, 

Third-Party Plaintiffs, 

-against-

MELL UNITED LLC AND QCNY, 

Third-Party Defendants. 
------------------------------------------------------------------------------X 

After oral argument, the following papers were read on this motion pursuant t1 )iL l 22 9(a): 

~efe~d~nt Canid~ Basonas Constr~ction ~orp._'s motion for summary judgment I j 

d1sm1ssmg all claims and cross-claims against 1t (MS#7) ........... ...................... , ... , 
Plaintiffs oooosition (MS#7) Affirmation//Exhibit... .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ 
Defendant Canida Basonas Construction Corp. 's Reolv Affirmation (MS#7) .. . . . .... . !', .. 

I 111 

Defendants/Third-Party Plaintiffs, Icon Realty Management LLC, 340 East 55 Real 
LLC, T &T Realty Management LLC, and 216 East 95 Realty LLC's motion for 
summary judgment dism issing the complaint and a ll cross-claims, counterclaims, th ii] 
oartv c laims. etc. (MS#8) ..... .. .. . . . .. . .... ........ ... ............. . . . . . ... . . . .............. . . . ... , .. 

I I I 
I I 

I 

I 

Nl:SCEF 
D1)C. # 

18 i-200 
25 7-282 

14 

20B-211 
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Plairttiff':So osition MS#8 ........ , ................•.. •.••··· ................................. U •• Ji 231 256 
Defendants/Third-Party Plaintiffs, Icon Realty Management LLC, 3 40 East 55 Real '. :hi 
LLC, T&TReal Mana ementLLC; and.216 East95 Real LLC's Re I MS#8 ,U .. ;!,!:i 

Defoildartt, Dartna Brothers Inc.'s motion for sutnmacy judgment dismissing the !I ; , 
com taint and all cross-claims a a inst defendant MS#9 .............................. , . J . I i 

MONTELIONE,RICfIARDJ., J. ! !!!:ti;! 

This action was commenced by filing the summons and complaint cm Q . 1~ib'. er 1 
2017, alleging personal·injury on February 24, 2017, due to ai1unsafe conditio~ t!ai~e pr ises, 
debris on an internal staircase, located at43 West.27th Street,New York, NY. :! {~He! fv!lS j ined 
by filing of an ari.swer with cross-claims by Icon Realty· Management LLC (" Icql1li1D,, l140. ast 55 
RealtyLLC("340 East"),T&T RealtyManagem~ntLLC ("T&T") and 216 Ea~}!~~.;i{.ealt LLC 
("216 East") on Match 15, 2018. Issuewasjoined by defendant Canida Bason?P::iffio*stru tiort 
Corp. ("Canido") by filing of an ~swef with cr~ss-cl&ims on May ? , 2018. Is~q~!}}'~ joi ed by 
defendant Danna Brothers; Inc. ('·Danna") by fihng of an. answer W1 th cross-cl'PjI!gS! q:tJ- M 7, 
2018. Defendant Case Plumbing, LLC defaulted by failing to answer or appea:f l~g!~ act on. 
·(NY St Ct Elec Filing [NYSCEF] .Doc. No. 43). On November 9, 2021; ·def en~ J: Js I~on, 40 
East, T &T, and 216 East commenced a third-party act_ion against Mell lJ ~ ted l ! :;! (\jMel. '.) and 
QCNY. To date, defendants Mell and QCNY have failed to answer the thud-p· . ·;,ici.impl 1rtt or 
appear in this action, On January 8,2025, Defendants/Third-Party Plaintiffs Iq; #Hl1PEa t, 
T&T,and216 East filed a motion for defaultjudgmentagainst Mell and QCN,, (mqf. Se . No. 
10). That motion is scheduled for oral arglirtlent on April23, 2025. ! !iiU I I 

: i'·t'' •1 

Defendant Canido's Motion for Sunurtary Judgment .. !:!!:t•i :ii 
! \ : \!I~- i ' I l 

Defendant Canida.now moves for summary judgment and for an order:~, ~~i~~ing ll .. 
clairns and cross-claims against it(Mot Seq. No. 7} The moving defendant pr¢Mi<.i¢d; testi onial 
and documentary evidence thatthe only work performed regarding the bui1din$l~M !~n th 
exterior ofthe building. Theplaintiffhas failed to raise a triable issue of fact r~W#µi~g th ·. work 
o~ this defendant being.· anywhere. other than t~e exterior of the building, or ot~fi: :;: :}~i co ecting 
this defendant to the alleged debns on the sta1rcase; and therefore defendant Ct1 ~~o';s mot on for 
summary judgment dismissing plaintiffs complaint is granted . .As there is no~. '.1~s"~1 ion. rom 
atiy co-defendants; hlovant' s motion to disniiss. a:u · claims and crossclaims agaih~t:H: r als . 
granted. :i l ! :!ti': 

Defendants/Third-Pa · Plafotiff s' Motion for Summ · Jud m.1 'iii ! 
. . :ij1: }!1 

Defendants/Third-Party Plaintiffs, Icon, 340 East, T&T·and 216 East ~4::kifpr s mary 
j ud~ment dismis~i_ng the cmnplaint and aU cross-clairns, counterdai111s, third-~~~, j~~1::tims etc. 
aga:inst these entitles (Mot. Seq. NO; 8). These defendants· alle~e they had no ~ • !Hf W 

2.of7 ill!:11 I 

.... J. ll ____ _ 
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. :1i11r 
:i!:l . 
1{ 

;!!r 
·11:[i, 

ij!iti i 
! ,!:Ii· i 
i .;·.ii ; 

cons~ructive notice of the alleged debris on the staircase and alleg~the acdde1ft J~! tage . The 
movmg defendants are owners ormanagers of the property located at 43 West: jfl~treet, New 
York, NY. . .J.1 , 

Plaintiff testified that he walked up the stairs from the ground floor to t ,il~l~ nd oor to 
use the restroom. There is no indication that any debris was on the stairs when; 'l~intiff tended 
the_ staircase, -<})nly upon desce~ding th~ staircase is it alleged by p~aintiff t~at;i ffs iivere n the 
staircase.-descnbed as construct1on debns. Defendants argue there 1s no ev1den e{lhGll: defi ndants 
cre~tecl the alleged condi:ion or ~ad adequate notice ofi~ to co~ect it. Defend~ f; Af ~ue t at the _ 
stairs were constantly bemg momtored, but there are no mspect10n records. S~ 1 ,i ,f'.)ftrell v _ 
Roman, 58 Misc-3d 1225(A),·97NYS3d55,2018 NY-Slip-Op 50265(U),201~ 

1
,_:}Vi1057- 41,at 

2[Sup Ct 2018] "To meet their initial burden on the issue of lackofconstruct( liiwbtice, t e 
defendants must off er some evidenc.e as to when the area in question Was last q · ffleq or 
inspected relative to the time when the plaintifffell" (IJirnbaumv New York RW /ti,t,Htsso iation, 
Inc., 57 AD3d 598 [2d Dept 1986]; see Pryzywalny v New YorkCityTr. AuthH ;QJf.1y3d 98 [2d 
Dept 20 IO];Arzola v Boston Props. Ltd. Partnership, 63 AD3d 655 [2d Dept 4 :Q9J; \Bra y v 
Best Buy Co., Inc., 63 AD3d 1092 [2dDept 2008]). However, the court finds'it lt!ttie ti e 
between ascending the stairway to use the bathroom and then returning by des¢ 1 

;
111furtk the same_ 

.stairway; approximately 20 minutes to a half hour later (NYSCEF Doc; No. 21\ Htrt) r5:2 -21), 
does ncit provide enough time for the moving defendants to be given constructt ~il1-e;'1lice a to 
debris on the staircase as there is not a "sufficient length of time to discover ~ !l~hifdy i (see 

Arzola, 63 AD3d 655)." :I i:i!:!f !I 
The remaining issue is whether moving defendants have proven that the I t4i~ inot eate 

or have.actual notice of the alleged debris. Although the moving defendants aR, ij~lttjat pl intiff 
fails to meet his prima facie >showing of liability on the part ofthe moving def~ Rm1~$,it i the 
moving defendants who have the burden of proof on ·a motion for summary ju# :~M~, an not 
the plaintiff. See Hall v King-Holder, 32 Misc 3d 1206(A), 932 NYS2d 760, 4 ,.Jiii]: YSl pOp 
51191(U), 2011 WL2581773, at3 [Sup Ct2011]: ,1 ::Ji:, 

:1 ::t ! 
A defendant owner or entity who is, responsi~le for _maintaining! 1 r i!il i • i i 
premises who moves for suriuriatyJudgment ma shp-and:-fall ◊fli)L _:I 
trip~and-fall case involving the property has the init.ial burden oft i:!;J ! · i 
making a prima facie showing that it neither created the -hazardqµ~t i : : 
condition nor had actual or constructive notice of its existence f qf :[4; · : 
sufficient length oftime to discoverandtemedy it(s:eeArzolad,$i•!:1U' 
A,D3d 655 [2dDept2QQ9]; also see Brukv Razag, Inc:, 60 AD~;• !;i::!;!: I 
715 [2d. Dept 2009]). To provide cansttucti ve notice, a defect aj , ; :i i : ! 
be visible ~d apparent anditmust exist for a sufficie~t length 9 ! :!!it ! I 
time. prior to the accidentto pennit the defendant to. dis.cover an; ! !i1(!; ! 
remedy it ( see Gord<m v A-n,1erican Jy/useurn of Natural History) i · ;1J i -I 
NY2d836 [19861). 11 i:lit!: I 

Plaintifftesti:fieci that he walked. up the stairs. to the restroom on the se; l! ijalri~or ithout 

~.of? Hllr I 
...... _ ....... , ........... ~-- ... ..... . ................... !1.1 L__ ··-···-·-- . _____ _ 
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,n{:.: 

. .. . . ! l}l I 
inc~clent (NYSCEF_ Doc. No .. 233, PlaintiffDep. Tr. At 58:11-59:24), there wa; .. l~e ris_ nthe 
stairs when ascendmg the:stmrs (NYSCEF Doc. No. 219, Tr. 75:15-17),: and~ v!+E!Jurn g 
down the stairs either tripped over debris consisting of an outlet with pieces ofl .Ji;~l~}r pie e ofa 
coti1erbead, and pieces of sheetrock (NYSCEF Doc. No. 233, PlaintiffDep. Tt. :itt19-23 , oi 
sidestepped the debris; losthis balance and fell (NYSCEF #233, Tr. 58:11-25, !1 J~)~). s the 
court has already determined, the time between piaiiitifftraversing the stc.1irs fr~ ]~P:¢ gto nd 
float to the second floor to use the bathroom, and from.the Second floor tothe ; Jmd flo upon 
return, where he al le~edly fell, does n~t provide. ade~uate -c?nstructi ve notice tW tl9~d _ defi _ dants; 
as a matter of law. ("'In order to constitute constructive notice, however, a def~ t'~µ t me ely be . 
visible andapparentfor a sufficient length of time to permitdefendant's emplo ~Mt' dis vet ·. 
and remedy it [see Gordon vAnierkan Museum of Natural History, 6TNY2d: i~]j?! ee olland 
v Waldbaum, Inc., 26 Misc 3d 1219(A), 907 NYS2d 103, 2010 NY Slip Op 5(), i~fjU , 20 0 WL 
424032, at 2 [Sup Ct 2010]). · - - - :Iii[! • I -

Yr•' ; 
.. ; :!:'j];: 

The moving defendants offer the undisputed testimony of Grzegorz W~, ;,~N _ ki, __ 
defendantowner'_s representative, who in~i~ates that at the phase of the job on}_ -~t?:~i' pla tiff is 
alleged to have tr1p~ed and ~ell, all den10ht10n had already bee~ completed F1 ! ;;~f~ rou d not 
have beenconstructlondebns ("But atthe stage that we were; 1t was the fims ;, g:~t~ge, 
(NYSCEF Doc. No. 208, Tr. 81 :3-4)" and what remained was "a mi11or finish p '.i;ttt)9b g ng 011, 

for sure" (id at Tr'. 85:2-4), ''(t)o my knowledge, finish painting is prettymuclll ~¢il*~t st e bf 
the construction/' (id. at Tr. 86: 11-12). Plaintiff, in fact, was previously hired iM !~ p~inter -­
(NYSCEF Doc. No. 233, Tr. 22:3-5). The court finds that the movingdefend~~;:[1-tttye al o met 
their prim_afacie burden ofshowi~gthey did no_t create ?r have actual notice off m~:iege debris 
on the stairway be.cause the de sen bed construction debns would not have beeq! ffip.,er~ted 
because the co~sttuction p~ase of the projecthad alrea~y been comv,let~d. Th~ ffiP:Vfjlg _ _ _ 
defend~nts havmg met :11-etr burd~n, the burden now shifts to the plamt1ffto sh,PJ'1"t~ 4~ an ssue of 
factex1sts to be deterimned by aJury;.(SeeAlvarez v Prospect Hosp.; 68 NY2~ Ft p;1$24 [' 986]). 

:! 1 :.r:J: ::I 
_- __ . The ~ollomng is reflected in the plaintiffs transcript (NYSCEF Doc. ~ 1 :!~P~; 1, Tr. 8: t ·t-

25, 59.2-16}, 'i <J, : 
- :1 Iii!:;: 

Q. Describe for me how your accident happened. Ii i l!f : i 1 

:1 i)!J i = ll 
A. I was waiting fot the -check for a very long time because I started waf · · ·:\~ 1 iµ the 

mom~ng: ArtdI felt a: m~e pointthat I needed to use a .restroom. I asked the su#ylisd,r, Ja k .-~ I 
ask him 1f I could go ms1de to µse the restroo111. He said yes. He opened the m~1!J11;:gate or - mn 
door for me. I walked down the hallway to the restroom. I walked dowri the -hdtHi~Y !to th 
restroom. The restroom was· on the. second floor -and you can. get there taking t#tl ~j~~s. S . I took 
the_ stairs. I stiiyed for so1;1e time_ in the ref froom,. And then I start~d-walking dW _ : ;;;; t~~; sta ; s to 
get down. As I was walk1rtgdmvn the struts, I stepped on somethmg and I loo~ ~i;~o:WU aiid 
noticed there was spme d¢ bris from, the construction; ~ieces of cables; piece o{i · i £A : 1 et ~1adi 
Sheetrock ~- and piece or p_iece~ or chunks of~h~etrock. Sheetrock is the rtam~ · ·t1~se p ces. 
There was also.an ou:tlet·withp1eces of cables m1t. :i 1!11 ;ii 

[* 4]
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A. There were also pieces of cables lying around. Artd there were also 1:Hi~ f c les 
coming out /Tom the outlet. And. it looked like somebody cut them. They were[i 'ffi-1 

The following is reflected in the plaintiffs transcript (NYSCEF Doc.·· :I .· Ii~~: ,TL 59:25, 

60:2-16): :i1iti :: 

T'i 
Q. Tell me whathapperted. How did the accident happen? :i:1 ; 

!!t,' )!i ; 
A. The debris was laying on two stairs, on one and theh another ohe ne' I :m ii .. I w 

trying to walk around it. AncJ when I took a step to avoid stepping on that debtj ;:!~}q~t th 

balance, ;! !IJ! :ji 

Q. What; if artythirtg, happened after you lost your balance? !i:! j : ! j 

A. My body hit the wall. I fell on the concrete floor. I hit my head, my ik, ; ~t,! ~y s omach 
and knees hit the flo01:, My hands, my arms, elbows, and han~s also hitthe fl~: r{!ATTd m both 
legs and feet. My entrre body struck the flooL I was unconscious. I lost consc~ j t:iT1is. 

The following is reflected in the plaintiffs transcript (NYSCEF Doc.#~ ~;;,atrr. l 5:4-
6): 

Q. Do you remember falling? 

A I don't know. I don't know. No, I don't remember. 

{id. at Tr. 147:25, 148:2-8): 

Q. You spoke to the police officerin English? 

A. When? 

Q. On the date ofthe accident? 

;! UY :I 
i:f:J 

iii 
H 
iil 

i:li:!: 
iii 
Jt , 
H .. :! 

1 liLI HJ 
,, :i!f 'ii 

A. I th.ink on that clay he. asked me from which stair I fell, and then! ! arls~ere that 
.question, from· the tenth or the eleventh. i I , ii:f ! : i i 

The follow:i11g is reflected ih the plaintiffs trartscript{NYSCEF Do.c. ~- Ji~3~:12~ 7): 
:ii! f!·f1 ·1l 

Q. Has. any doctor. given you any treatment or testing to test your . : 1 jtjty or or 
memory issues? !! i!Ji ::1 

!!. 
5 of7 
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1{ 
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111m 
A. I don't have memory problems.I don't have any issues with the efi1.b . I idn't 

report that to any doctor. 1!ili 'I 

The following is reflected in the plaintiff's transcript (NYSCEF Doc. 
25, 21:2-11): 

11~r ! , Tr. 0:22" 

Q. Sir, Lbelieveyou testified at your first deposition that as you w'. i_!,! .. *_;,,:,_:_ '. · 

the stairs,there was something on the stairs, correct? · · 

A. Yes, when I was walking down the.stairs, sometliing was there,! !li'II • 
:11:fi, 

Q. What was there? . liiill j 

A. When I was walking down the stairs, two steps a little to the le · , · rir wer 
' ' ,f 

pieces of sheetrock, comer beads, and outlets with pieces of wiring sticking O~f ~rl:t's al I 
remember. i , (, : 

1 i•l ' 

The following is reflected in the plaintiff's transcript (id at, Tr. 26: 17-i , i!, j 
Q. Did you see the debris before you fell or after you fell? ; , i [ : , 

A. When I was walking down the stairs, I stepped on something, I i Rke: at it and 
then I fell. It caused my fall. 1! j ;)!:I;: : ! I 

:; ilr: il 
The testimony of the plaintiff is inconsistent and would require specuIJt Mi !~9 dete ine 

the cause of the accidenL The plaintiff testifies that he stepped on something ~--. ij~ j 4f see ded 
the stairway causing him to fall (NYSCEF Doc. No. 233, Tr. 58: 11-25, 59:2-l~t~'i\>~H!he a o 
testified that he "took a step :0 avoidstepping on ,that ~ebris,,, and lost his bal~9~Wf at r. 
58:11-25, 59:2-16), that he did not remember fallmg (1d. at Tr. 145:4-,6), that hf!~41rtot h ve 
memory problems (NYSCEFDoc. No. 234:12-17); but w'~en asked ifhe exper;iH#fieij any 
memory pr~blems on the day o~ the accident, after the accident, responded, "'1 ~~~•:t lfme ber. 
The o~l~ thmg that I r~!11~mber 1s a m1:1'se came u~ to me and she had a darker :f~:i,t~[e a d she 
was w1pmg my face... (1d at Tr. 172.22-25, 173 .2). , : .' I 

! •'t: 
The two versions of the happening on the plaintiff's fall-that he stepped :_µ' d, bris 

that he· side stepped debris and lost his balance is fatal to plaintiff's action bec~J~,~ }~ !woul 
requite speculation as to• the. cause .pf the accident. See· Dubois v Jenrich; 2 025; · : . C, $lip . 
00427; 2025 WL 322933 [2d Dept Jan. 29, 2025]. ii i!J ! 

. . . . !i lil I 
Defendant Dartha,s Motion for. Summary Judgmen~1 · , :[iii j I 

d · iYl ! l 

Defendant Danna Brothers Inc. moves to dismiss plaintiff's complaint : :I~ c:r9s -
claims against it a~serting th~tit ~~ver p~rfonned ant w_ork f9t co-def en_dartts W 11 ]~~ :tene 1 
contractor QCNY 1nanyreS1dent1al port10Ii of the bmldmg where plamtiff allei_ ~,~Jtn't ace gent 

6 of? HIit I 
____ .,....,.,, .................... -,.,-... ·-··----------------------··············--··-i[ •. ,.111)., ..•. [. __________ _ 
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occurred, but was hired as a contractor directly by non-party Cardoncello Divi 
There is no issue of fact that the only work performed by the movant was wi 
restaurant space of the building. (NYSCEF #222, Tr. 129-130). The moving 
is granted. 

Based on the foregoing, it is 

ORDERED that defendant Canido Basonas Construction Corp. ' s moti 
judgment dismissing the complaint and all claims and crossclaims against it is , 
the complaint and all claims and crossclaims are DISMISSED (MS#7); and it 

ORDERED Defendants/Third-Party Plaintiffs, Icon Realty Manageme 
55 Realty LLC, T&T Realty Management LLC, and 216 East 95 Realty LLC' i 
summary judgment dismissing the complaint and all crossclaims, counterclai -pa 

are DISMISSED (MS#8); and it is further I 
I 

cial 
otion 

claims is GRANTED and the complaint and all crossclaims, counterclaims, th" - l[,I cl 

ORDERED defendant Danna Brothers Inc.'s motion for summary jud ismi sing 
the complaint and all crossclaims against it is GRANTED and all claims and c -c ims gainst 
it are DISMISSED (MS#9); and it is further I 

ORDERED that any other request for relief is DENIED. 

This constitutes the decision and order of the court. 
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