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NYSCEF DOC. NO. 173

Court of the Sta
for the County of
360 Adams Stré
the 27* day of Fe
PRESENT:
HON. PETER P. SWEENEY,
Justice..
Eva HAGBERG and PAUL LOEBACH,
Plainti.ffs;
-against-
442 WILLOUGHBY CONDOMINIUM ASSOCIATION,
JESSICA TALLMANand MARTINA CLARK,
Defendants,
' X

The following e-filed papers read herein:

Neotice of Motion/Order to Shew Cause/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed
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of the Supreme
otk held in and
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n, New York, on
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NY

Opposing Affidavits (Affirmations)

Affidavits/ Affirmations in Reply

Upon the foregoing papers, defendants 442 Willoughby Condom
(Condo), Jessica Tallman (Tallman) and Martina Clark (Clark) (colle

move for an order, pursuant to' CPLR 3212, granting summary judgm

complaint of plaintiffs Eva Hagberg and Paul Loebach.

Background

Plaintiffs commenced. this action for a declaratory’ judg‘ment

ste‘mmin’g from a dispute with the Board regarding (-:-f:r’[a;ixi.'ce::n_ls'tjn'm{,i

1 of 13

gociation

> Board)

13sing the

flamages

é:pairs and/or

K NO. 522631/ 2022
\VED NYSCEF: 03/ 05/ 2025



NYSCEF DOC. NO. 173

floor unit (Unit 2) on March 26, 2021.

anew floor, new windows and new appliances. The proposed work +

discovered that there was no insulation or soundproofing in the ceilin

purchase application. Plaintiffs. subsequently ‘advised de‘fendanﬁts:

renovations to plaintiffs’ condominium unit. The subject building con;

i

(one unit per floor) condorninium at 442 Willoughby Avenue in Bro

Treasurer of the Condo and resides in the first-floor unit (Unit 1). Tall
;

of the Condo and resides in the third-floor unit (Unit 3). Plaintiffs took ti

In their purchase application, plaintiffs indicated that they were

day after closing. According to plaintiffs, their contractor’s remg

revealed sagging floor joists which required sistering for support, |

Unit. The. work performed to the floor of plaintiffs’ Unit triggere
downstairs occuparit Clark, who complained that the work constituted

the installation of new floors, windews and appliances as initially ind

unanticipated scope of the work.

On April 16, 2021, the Board demanded from plairitiffs a letter

contractor stating what work had been done in the Unit, what permits w
permits were filed) an affirmation indicating that no permits were need
2021 letter also stated that no work was to be completed by plainti-ff"

concerns were-addressed. On April 22, 2021, plaintiffs sent a response

included a letter from a new contractor, Alma Berman, who indicatedithat:
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_ he shme- day_-,

stopped and that required permits were in the process of being obtai

the. Department of Buildings (DOB) issued four violations related to bsenge of fire

stopping in the Unit, the removal of the damaged subfloor and the re i of plumbing

i

fixtures.. The DOB further issued a Stop Work Order. Work fo correfitit firdstopping

was completed by April 26, 2021, and the DOB re-inspected the uniﬁt . rescinded tlie

Stop Work Order.

On April 27, 2021, the Board sent a new letter to plaintiffs 1owledging the

rescission of the Stop Work Order but instructed that no work was to b N plet¢d on the

Unit pendin_g the Board’s receipt of work permnits. The Board also de ed a letter from

plaintiffs’ contractor, plans for the Unit from a licensed c‘ontiractorj
proposed work. The Board stated that aftér receipt of the requested do ménts, it would
then determine if work may continue, | |

On April 29, 2021, plaintiffs sent a response letter indicating '-thé_t- ey werg doing:
no work in the Unit, that their licensed contractor indicated the Unit wa;s < ucturalily sound
and that the prior'work was cosimetic. Plaintiffs also advised that t_'he)gf |

structural engineer, hired at their own personal expense, conduct a site si fche following

day to further allay any fears.

On April 30, 2021, plaintiffs” licensed engineer performed a visya ‘_s:éect'-i pn of the
Unit and determined that the space was in good/sound condition with n !
observed. The engineer’s report also advised that additional work Teq

licensed architect and that work needed to be performed by a licensed !

- 3] . L e s
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provided with the proposed scope of work which includes all required pt

notices and/or certifications relating to such work along with all permis

copy of the contractor’s insurance which must meet the Condo’s standa

Condo as an additional insured.

By letter dated May 28, 2021, the Condo’s attorney, writing on b

{ FNDEK NO 522631/ 2022
IVED NYSCEF: 03/ 05/ 2025

complained that plaintiffs’ work, characterized as gutting, was done ¥
without notifying the Board, was done outside of standard business hc
affected building residents, and has created unsafe living conditions. T
the Board had repeatedly asked plaintiff for information from a contri
scope-of the work, insurance coverage, timeline of work and copies of 4z

which documents had not been turned-over. Citing Section 6.14 of thd

which, among other things, prohibits any structural addition, alteration

or'to a Unit-without the prior written conserit of the-Bjoard,_'th'e._attome)
until the Board’s demands were met, and, after the Board had a chance to
application and approve said work, plaintiffs may not proceed with
renovation or alteration work or the Unit. The letter notified plaintiffs
required an independent inspection by a licensed contractor, architect, &
and pest inspection and mitigation to review the current condition of th

for the Board to consider approving any additional work in the Unit,

licenses of the contractor(s). Additionally; the Board stated that it must

of th e-Boar.d,

_ 1t penmits and

‘has n¢gatively
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On June 29, 2021, copies.of the plumbing permits and proposed dule

for plumbing were submitted to the Board. On July 8, 2021, plaintiffs An -email

from Clark requesting a copy of the original contractor’s license and surance;

proof of insurance on the unit and an acknowledgment of who is respo or ahy future

issues that arise due to the prior work on the Unit.

On July 22, 2021, the Board notified plaintiffs that as a preconditi i to ])’laintiffs

resuming, work, violations involving the Unit must be removed; in|ind¢pendent

professional hired by the Board, with costs to be borne by plaintiffs, m nspectithe Unit

a_nd-make sure it remains up to code and structurally sound, plaintiffs m

that they accept full and complete responsibility for any and all issues arise from the

demolition of the apartment, and plaintiffs must comply with all requi forth in
priof letters.
On August 2, 2021, plaintiffs responded to the Board®s July 22, r, stating

that they hired an expeditor 1o help clear the violations and invited the view the

Unit. Plaintiffs stated that they had previously retained an ‘independg ssional to

inspect the Unit but objected to bearing the entire cost of an additional t expert,

and further objected to open ended responsibility for-anything that happ ed with respect
to the work in the Unit. |

On September 8, 2021, plaintiffs received a letter from the Cond Iil'nse _making
additional demands for documents. On March 9, 2022, plaintiffs sent the ]Ej’::o_arcl a letter

indicating dismissal of the viclations and that plaintiff obtained the r r__e;cji peymits for

[*5] e
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the renovations. Along with the letter, plaintiffs included plans filed w d DOB for th_é
! P ;

alterations to the Unit,

On March 18, 2022, plaintiffs sent a follow-up letter to the Boafq advising it of th:_e

fact that all conditions had been remedied and requesting that wpj

- allowed to
comumience in light of the acquired approvals and permits. On March 22, plaintiffs

received a letter from the Board containing additional demands as rréconflition to

permitting werk to commence, including a demand for :an indepenflent revipw by 2

structural engineer of the Board’s choice te be paid for by plaintiffs hent that

repairs to Unit 1 allegedly caused by the construction would be paid fo the flaintiffs,

documentation which was previously requested in the Board’s Septent 2021 letter
and an agreement to pay for energy costs for Clark’s and Tallman’s res ve urlits. The
letter also requested that the parties meet before a miediator.

In a letter from their counsel, dated March 31, 2022 plaintiffs nded that the

demands set forth in the March 24, 2022 letter were beyond the Board’ ity]and that

the proposed work was not structural in nature and has been approy by the DOB,
Plaintiffs’ counsel also maintaired that the Board committed misco y fhiling to
disclose deficiencies in the building; complaining about necessary w él-the Unit to
bring it in.compliance with applicable fireproofing and other requireme@ hlch vork the
Board directed; breaking and entering into the Unit to take unauthorizs hotogmphs and

then sending those photographs tothe broker of the Unit’s seller; sending eMay P8, 2021

letter tequesting thit plaintiffs immediately stop work on the. Unit an q_r_rfl'pjly with the

[*6] _ s o e S
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Board’s demands. despite the fact that work had already ceased work 4] és._reque st of the
Board and that plaintiffs already provided responses. to those demands 1ving 4 -note-.__oti

plaintiffs” doorstep making groundless accusations of “petjury” on the f .'pladnti'ffs_;it_

the hearing on the DOB violations; (as to Tallman) approaching plain that she

would “never forget this;” demanding plaintiffs comply with. directives Board absent

i

atty authority by the Board to issué the pertinent directives; failing t_o_-'hés rual meetingé

Atiffs® gecess to

v
i
[ .

of the unit owniers as required by Article 3.1 of the By-Laws; refusing P

common elements of the building, specifically the boiler, for ins_pecti'ori h i11}1@1'1‘ plumber

and contractor; and failing to uniformly apply the By-Laws.

While the parties engaged in mediation in May 2022, sﬁ f;,forts proved

unsuccessful. Plaintiffs commenced the instant action on August 5,20

In their complaint, plaintiffs allege that theit Unit is currently uninh blfabl_e lacking

fixtures, proper flooring, and even rooms. Plaintiffs maintain that the stmg plumbing

tHe Unit’s

must be brought up to building codes to-prevent leaks from developin g

pipework is not up to code due; inpart, to a prior renovation Tallmari co ed infher own

unit that altered the location of certain pipes for the bathreom and ki hen Rlaintiffs
contend that in order to bring the plumbing into compliance with the bu des, work

must be performed on the plumbing.

Plaintiffs allege, in substarice, that the Board’s constant, soi 1es rpetitive
demands and the Board’s refusals to allow renovations were in bad fait ivated by

personal animosity, and as a result of the Board’s refusals, plaintiffs ficensed.

[*7] s e R I
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contractor, Alma Berman, was unable to commenee work within a rg
timme; requiring upward revision of the initial quote for the work to. b
Unit and compelling plaintiffs to obtain a new licensed contractor.

Plaintiffs allege that they have been unable to enjoy the-use-of thefs

sixteen (16) months but have nonetheless maintained appropriate ins_urqin

have been diligently paying theit mortgage and associated 'cond_omini-ujgm
The complaint set forth five causes of action seeking dec
regarding the parties’ rights -and obligations under the Condo’s By-

planned work in the Unit, in addition to causes of action for breach

¢ '} NDE]

z jble';

private nuisance, tortious interference with a contract, trespass and prix
stipulation dated September 12, 2024, the parties agreed to discontinuai

third, fifth, seventh, eighth, ninth-and tenth causes of ac_t'i"on-wi't_hout'pr

In its remaining (first) cause of action of action for declaratory ju
allege that they-are in a deadlock with the Board concerning the pl

performed on the Unit and such deadlock creates a justiciable contro

determine. Plaintiffs allege that. Section 6.9 of the By-Laws manda

pluinbing be maintained by the owner of the Unit and that making th
compliant with the relevant code complies with the plaintiffs’ -_Obligat_ib
exposed plumbing of the Unit in good repair pursuant to' Section 6.
Plaintiffs accordingly seek a declaration stating they are entitled

compliant with applicable codes and standards as mandated by the By-L

K NO. 522631/ 2022
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[* 9]

‘work, and to respend to the Board’s demands concerning prior wortk.

With respect to the remaining (fourth) cause of action for'a de

¢ *F NDE]

plaintitfs:allege that a justiciable controversy exists as to whéther plainﬁ!f

building plans are sufficient under the By-Laws to abate any perceive

that in order to clear all violations, plaintiffs were required to submit b
Unit and obtain necessary permits, that plaintiffs obtained approval frof:'ijl

pldns and acquired all permits for work, and that the DOB retroactive

¥

performed on the Unit and authorized the plaintiffs’ c_ontempl'ated-wof: .

declaration stating that plaintiffs have complied with the By-Laws by
DOB approvals.

The remaining sixth cause of action seeks damages for breach of
the Board stemining from its alleged conduct toward plaintiffs.

Discussion

The proponent of a summary judgment motion must make a primg:

entitlement to judgment as a matter of law tendering sufficient evidenceé
absence of any material issues of fact (dlvarez v Prospect Hosp.,

[1986]). Failure to make such prima facie showing requifes a den

regardless of the sufficiency of the opposing papers.(id.) The proof subr

should be scrutinized carefully in the light most favorable to the party op

(see Sillman v Twentieth Century-Fox Film Corp., 3 NY2d 395, 404. [1

g
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any doubt as fo the existence of a triable issue of fact, the motion for.

rather seek to set forth the parties’ respective rights and obligations 4

miust be denied (see Rotuba Extruders v.Ceppos, 46 NY2d 223, 231 [19}8

“The primary purpose of a declaratory judgment is to stabili

disputed jural relationship with respect to present or prospective oblig
MADAC, LLC, 74 AD3d 1007, 1008 [2d Dept 2010]). Contrary to

defendants, the first and fourth causes of action do not simply seek an af

with respect to the work in the Unit. The facts adduced in this m

O
ms™ (€

» conte

contentious relationship between plaintiffs and the Board which ar
commencement of the work, differing views as to the applicability of 1
work: already performed and what remains, and uncertainty as to what
Board will allow in the fitture and under what conditions. There aré a
nature of the work (structural versus non-structural or cosmetic) and w
demands upon plaintiffs and refusals to allow work on the Unit ._ go beyo
authority under the By-Laws. Thus, a declaration as'to plaintiffs’ righ
the immediate and practical effect of influencing [defendants’] conduct’
v MTM Assocs., L.P., 307 AD2d 872, 872 [ 1st Dept 2003]), quoting New
Research Group v Carey, 42 NY2d 527, 531 [1977]).

Accordingly, that part of defendants® motion for summary judgm

first and fourth causes of action for a declaratory judgment is denied.

10
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[t is not in dispute that the Board owes a fiduciary duty to condo

m unif owners

when it is engaged in the business of maragement of the, condominidii (see Qaprer v

Nussbaum, 36 AD3d 176, 192 [2d Dept 2006]; Murphy v State of New Ydrk, 14 AID3d 127,

136 [2d Dept 2004); Board of Mgrs. of Acorn Ponds at N. Hills Condomiinium I v Long

Pond Invs., 233 AD2d 472, 473 [2d Dept 1996]; Board of Mgrs. of F s at{N. H_z‘_l_l.és'

Condominium v Fairway at N. Hills, 193 AD2d 322, 325 [2d Dept 1993]).| De Fen_dari’t-é

argue-that the Board’s conduct in this matter:is protected by the “busines udgmient fule,_’:’-

which is applicable to the board of directors of cooperative and condomisius :;corpor-ati'ons:

(Matter of Levandusky v One Fifth Ave. dpt. Corp., 75 NY2d 530 [1990] ;1er'wCom ito,

¢ther the

61 AD3d 635 [2d Dept 2009]). Under that rule, a court’s inquiry “is lim
board :acted within the scope of its authority under the bylaws (a n 1reshold

inquiry) and whether the action was taken in good faith to further a leg inferest of

the condominium. Absent a showing of fraud, self-dealing or unc
court’s inquiry is so limited and it will not inquire as to-the wisdom o
business decision” (Schoninger v Yardarm Beach Homeowners' Assh.,
9 [2d Dept 1987]).

However, the rule will not serve to shield boards from actic

Nave ng

legitimate relationship to the welfare of the condominium, or that delibgrately sipgle out

individuals for harmful treatment (see Katz v 215 W. 91st St. Corp., 213, AD2d 265, 266-
267 [1st Dept 1995]). Plaintiffs allege that the Board breached fiduci dif}ties_ bwed to

plaintiffs on numerous occasions including, but not limited to, ollowing: a)

11
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antagonistic comments.and note made by Tallman; b) deliberate delay t and Arbitrary

‘demiands. concerning contemplated work including the failure to Feview dosulnent$'-
submitted to the Board; ¢) failure to approve work after being provided withiDO

permits and plans pursuant to section 6.14 of the By-Laws; d) uneduhl

plaintiffs by permitting similar, unsupervised, work to be conduct

Tallman’s own unit without issue; e) unequal treatment of plaintiffs by, itting a prior

unit owner to conduct the exact same kind of work (i.e. moving thg kitchen fand the

bathroom) in the Unit without issue; f) requirement of plaintiffs to pré

the Board that fall outside the realin of the By-Laws and House Rules; g) '

with the By-Laws by making demiands beyond the scope of the Board’s ﬂ
By-Laws; and h) failure to maintain the building in accordance w’ith
House Rules.

Under the facts adduced in this. matter, the court finds de.
eliminated all issues’ of fact or established as a matter of law that the isallo“ ance of
remedial work in the Unit, the demands made upon plaintiffs by"th_eBCi;j and the alleged
disparate treatment of plaintiffs are protected under the business judgment: legor otherwise
do-mot constitute a breach of fiduciary duty.

The court has considered defendants’ remaining arguments d finds them

unavailing.

12
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Tl
<

As aresult, defendants” motion for summary judgment is denied in all respgcts.

The foregoing constitutes the decision and order of the court.
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