
Hagberg v 442 Willoughby Condominium Assn.
2025 NY Slip Op 30740(U)

February 27, 2025
Supreme Court, Kings County

Docket Number: Index No. 522631/22
Judge: Peter P. Sweeney

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 03/05/2025 11:08 AM INDEX NO. 522631/2022

NYSCEF DOC. NO. 173 RECEIVED NYSCEF: 03/05/2025

1 of 13

PRESENT: 

HON. PETERP. SWEENEY, 
Justice. 

-- ·- .. - .-----------------. ---------.... ----.. - . ----------------. ----- .----X 
EVA HAGBERG and PAUL LoEBACH, 

Plaintiffs, 

-against-

442 WILLOUGHBY CONDOMINIUM ASSOCJATION, 

JESSICATALLMANand MARTINA CLARK, 

Defendants. 
-------. ----· ----· --------------- ·----- ·-------------------------------X 
The following e-filed papers read herein: 

Notice bf Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) Annexed ___________ _ 
Opposing Affidavits (Affirmations). __________ _ 
Affidavits/Affirmations in Reply __________ _ 

1 

i' 11:Ii . , 
1: i rr: · i 

Upon the foregoing papers, defendants 442 Willoughby CondoQi. hw.111. As ociation 
i: !T]! I : ! 

(Condo), Jessica Tallman (Tallman) and Martina Clark (Clark) (coUe:G~M~ly, th Board) 

. ... . i: ii It I 
move for an order, pursuant to. CPLR 3212, granting summary judg~ ijtidfsmi sing the 

.. . 1: i l:}i i 

complaint of plaintiffs Eva Hagberg •:a:::r::::ach, ii I Iii! I I 

Plaintiffs commenced this · action for a declaratory judgmenf ~HtF !for atnages 

. 1:111:ilii I 
stemming from. a dispute with the Board regarding certain construcf :~iir~pai . and/or 
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Ii iilli i 
renovations to plaintiffs' condominium unit. The subject building co~ ,~ll ¥ a ree-unit 

(one unit per floor) condominium at 442 Willoughby Avenue in Bro~ ;::~n-1 Cl rk is the 

Treasurer of the Con do and resides in the first-floor uhit (Unit 1). Tall;: 11 isl the resident 

ofthe Condo and resides in the third-floor unit (Unit 3). Plaintiffs too~ ]~bjo th second-

floor unit (Unit 2) on March26, 2021. II itll i I 
In their purchase application, plaintiffs indicated that they wer~ ;:~~nfing o install 

.a new floor, new windows and new appliances. The proposed work t ;~]litof'm need the 

day after closing. According to plaintiffs, their contractor's remJ: ~-~!iof fl rboards 
H d-Lli i : I 

revealed sagging floor joists which requited sistering for support, l~alpiain 
. ! lli!fJi 

discovered that there was no insulation or soundproofing in the ceilip~l: 1~t lnoo of thefr 
'.: !l.!:"if f : I 

Unit. The work performed to the floor of plaintiffs' Unit trigger~~l:~lr~spo se from 

. . . !' I! II i I 
downstairs occupant Clark, who complained that the work constitutedj:~i,t;io~itio beyond 

i: ! !:f:::I!; : i 
the installation ofnew floors, windows and appliances as initiaily in~if:~~rdi in aintiffs' 

:: "!liili1 :j 
purchase application. Plaintiffs subsequently advised defendants{ : ~ ! tl).e creased, 

1: !tJ! .1 

unanticipated scope of the work. i 1111 i 
On April 16; 2021, the Board demanded from plaintiffs a letf fl!tfrdJn a licensed 

i·: ! !TI l ! 
contractor stating what work had been done in the Unit, what permits f~~~:fi~ed d (ifno 

.. l«·r ' 

permits were filed) an affirmation indicating that no permits were nee!~~~-1 The pril 16, 

. i:IIJ:l!i I . . 
2021 letter also stated that no work was to be completed by plaintiff s111wn the Board's 

•. I !·,T' ' 

concerns were addre:ss~d. On April 22; 2021, plaintiffs sent aresponsel~·: li»e!Boa d which 
ii 1-H[ [ : ! 

included a letter from .a riew contractor, Alma Bertnart, who indicate~ ~ij~t Ian o.rk had 

2 

., ................. ,.,. ___ _ 
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!i {:I!! ; I 

111
1

111 I 
stopped and that required pennits were in the process of being obtai1: if 'Ii I ~he s me day, 

the Department of Buildings (DOB) issued four violations related toll !;~!!•{sen e of fire 

stopping in the Unit, the removal of the damaged sub floor and the ,,: !i~al of lumbing 

.fixtures. The DOB .further issued a Stop Work Order. Work to corr~ :1:1~t fir stopping 

was completed by April 26, 2021, and the DOB re-inspected the un~i Ir' ~esc ded the 

!i l'I'! i 
Stop Work Order. Ii !Li i i 

!I t:!!i : l 
On April 27, 2021, the Board sent a 11ew letter to plaintiffs!'. -lo~vle ging the 

Ii Tlil :. 
rescission of the Stop Work Order but instructed that no work was to~: ~~~plet don the 

;! (f.+: : i 
Unit pending the Board;s receipt of work penbits. The Board also deaj H~:ed a le er frofil 

. : lli:iii I 
plaintiffs' contractor, plans for the Unit from a licensed contractorj: fi~4 '* tiI eline of 

'.:!;hf f : \ 

proposed work. The Board stated that after receipt of the requested ~o~IBTI~nts, it would 

then determine if work may continue. I 11:111 I 

On April 29, 2021, plaintiffs sent a response letter indicating th~ rffley we doing 
-· . . i'.: ::r i i 

no Work in the Unit, that their licensed contractor indicatecf the Unit wa~ IH~~~ura y sound 

. ;: !!l-:l!f : i 
and that the prior work was cos1netic. Plaintiffs also advised that thef ~i~Ff ed have a 

structural engineer, hired at their own personal expense, conduct a sites~ i '.l~:the Uowing 

day to further allay any fears. i 1111 i I 

On April 3 0, 2021, plaintiffs' licensed engineer perfonneda vistj; f~~specti n of the 

_ _ r 111::lii • 1 
Unit and determined that the space was in good/ sound con di ti on with 191,~~~f tur -defects 

•. ll"E•"I', l 

observeq. Tµe engineer's report also advised that additional work re~W[i~dla fi ·ng by a 
1: P·l:::U :i 

licensed architecLand that work needed to be perfori11ed by a licensed { ~Jra?tor. 

3 
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liillil 
By letter dated May 28, 2021, tlw Condo's attorney, writing on~ ~!~lfloft e Board, 

complained that plaintiffs' work, ch;rracterized as gutting, ,vas done,~ t~~ut pe its and 

without notifying the Board, was done outside of standard business h~ f~fl ~bs n gatively 
,; , 1,i, i · ! 

affected building residents, and has created unsafe living conditions. ri; ~:i~ft1er s ted that 

the Board had repeatedly asked plaintiff for information from a conti~ :1~rfeg ding the 

scope of the work, insurance coverage,timeHt1e of work and copies of# ~lj~d all permits .. 
1\ i=r·"f; i 

which documents had not been turned over. Citing Section 6.14 of th1i ;':~f 1o's y-Lav,'s 

which, among other things, prohibits any structural addition, alterationli rjlhiprov ment in 
H dTf : 

orto a Unit without the prior writtenconsent of the Board, theattome~ 1$jj!Jer ms that 
: lii:lii .I 

until the Board's demands were met, and, after the Board had a chance { W~Hlw P' aintiffs' 
.· i: III'! ·I 

application and approve said work, plaintiffs may not proceed witll ant' ~on ruction, 

_ . i: !Tl!!! : i 
renovation or alteration workort the UniL The letter notifi¢d plairttiffs!t Ji:tite B ard also 

i: PT!li! . I 
required an independent inspection by a licensed contractor; architect,-~ ::::;~t1ral ngineer, 

' ,, .. ,., ·! 

and pest inspection and mitigation to review the cun,ent condition ofth# 1:::~itJ and in order 

:: !1W: • ! 
for the Board to consider approving any additional work in the Unit, i: J;:s4,ard must be 

' . '!;i, i i 

provided with the proposed scope of work which includes all requiredpi~~!sJeci cations, 
j: ! I Li! l i 

notices and/or certifications relating to such work along with all permif,i~~ttine and the 
... ··,I' , 

licenses of the contractor(s) .. Additionally, the Board stated that it must1~¢):~r~vid d with a 

i: lltt I 
.copy of the contractor's insurance which must meet the.Condo,s stan4: 'tij:~ ~n.d ·. aine.the, 

Condo as an additional insured. 

4 
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ii 
1

1

1

111 i 
On June 29, 2021, copies.of the plumbing permits and propose~ ,1;i~sch dule 

for plumbing were submitted to tl)e Board. On July 8, 2021, plaintif4 fij~ejved n email 

from Clark requesting a copy of the original contractor's license and i: !i~flof i surance, 
!! i:14! . ! 

proof ofinsurance on the unit and an acknowledgment ofwho isrespoq ~m~eJora y future 
1\ i=r·"f i i 

issues th.at arise due to the prior work on the Unit. ii lilili 1 · 1 

. ii di1il 1 1 

resumi~gn ::k~\:~::i~::e ::::i::ti:~: :::ti~:::•::s :e::::i If ;1 i:d ::::~:: 
I, J.,;, ,, 

professional hired by the Board; with costs to be borne by plaintiffs, 111~ ;~!l~r~pect the Unit 

r H):i i 

and make sure it remains up to code and structurally sound, plaintiffs mf I i1irrt as atement 

that they accept full and complete responsibility for any and all issues1:~jt ~tise ro111the 
:: q+J: : j 

demolition of the apartment, and plaintiffs must comply with all requif ffi~nts se forth in 

prior letters. :. !!I I i 
On August 2, 2 021, p laihtiffs resp anded to the Board ':s July 22,jj. HJil. 1lette , stating 

that they hired an expediter to help clear the violations and invited th~:i1;~b to iew the 

'..: !!}!!! :\ 
Unit. Plaintiffs·stated.·that they had previously retained. an indepen~eff~i:p~ofes. ional to 

inspect the Unit but obj ectedfo .. bearing the entire cost of an additional. i~4!~l~ehde t expert, 
. . . !: illo:ili I . 

artd further objected to open ended responsibility for anything that hap; ~pi;cij wi respect 

to the work in the Unit. . : iilL 
On s-eptembet 8,.2021, plaintiffs received aletterfromthe CohdflR;i~~fhse making 

. L ! ft;( 1 i . 
additional demands for documents. On March 9, 2022, plaintiffs sent•I~; ~oar a letter 

i: PM:: ! 
indicating dismissal of the violations ·c111d that plaintiff obtained tile r~ :~fr~~ pe mits for 

5 

\: 
): 

j: 
;. 

:l 
.i.· 

I 
:l 
·; 

.,,,, .................................... ~.,.,,,. ____ ,,_,_., .... , ..•. , .... , ........ ,,,,.s••······--·-·······--······-·-·-··-·--- ···················-·--·-··---- ........................................................... (: .• 1-11;.,.j . ·---- ···-- ··········--·-·-·---··--- .................. . 
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II lilli i 
/I i·· i 

the re~ovations. Along with the .ktter, plaintiffs included plans filed ~f )1~1 DO for the 

altetat10rts to the Umt, ;: fli ! I 
OrtMarch 18, 2022, plaintiffs sent a follow-up letter to the Boa:~ _!~~v~sin ··it of the 

:i 1·fJi . 1 

fact that all conditions had been remedied and requesting that ~i.:,1i!b~ al wed to 
!) :·r·"f; i 

commence in light of the acquired approvals and permits. On March 1: f ilif ~22, lain tiffs 

received a letter from the Board containing adclitional demands a~I ~1::1~r~con ition to 
!) :·r·"f; i 

permitting work to commence, including a demand for an indepelf :~rt lrevi w by a 

structural engineer of the Board's choic.e to be paid for by plaintiffsj: 1:: 1!i!airee1 ent that 
n dTij!\ ;1 

repairs to Unit I allegedly caused by the co.nstructibn would be paid ~o~ir ~ e laintiffs, 

documentation which was previously requested in the Board's Septe#i~jt $, 2 1 letter 
!· pH:\ .\ 

and an agreement to pay for energy costs for Clark's and Tallman' s re#, !4:~itif e u its. The 
;. 1;::]!!( :: 

letter also requested that the parties meet before a mediator. ,. l[J! ! • I 

In a letter from their counsel, dated March 31; 2022 plaintiffsf ; ~~opde that the 

demands set forth in the March 24, 2022 letter were beyond the Board'~ ~iihbrity and that 
. (: ifi!i[ .1 . 

the proposed work was not stmctural in nature and has been appr? :i:~ :~y t 
i ! : iol': ' 

Plaintiffs' counsel also maintained that the Board committed miscot«lt\y Hing to 

. . l: Ii l]!t ! 
l:iisGlose deficiencies in the building; complaining about necessary ;9tl: io~ th 

.- l«·r ' 

bring it in compliance with applicable fireproofing and other requiremeMHii:~Aich ork the 
i Ii i:I: I 

Board directed; breaking and entering into the U rtit to take una uthorizf 1! i~o;togr phs and 
r Pt;n l 

thensendirigthose photographs to the broker ofthe Unit's s_eller; senciin~mt-!}1ay 8, 2021 
i: liij: ! 

letter requesting that plaintiffs intmediately stop work on the Unit a~: i~~mply ith the 

6 
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!I I'll! I 
Board's de1nands despite the fact that work had already ceased work{/ L!Heqµ st of the 

Board and that plaintiffs already provided responses to those demand$~ ~~~v}ng note on 
!) i=("f) ) 

plaintiffs' doorstep making groundless accusationsof''petjury'' onthe!i ~~·Jfpl ·ntiffs at 
. . Ii LHI! i ! 

the hearing on the DOB violations; ( as to Tallman) approaching plain~} : :~II b4tin that she 
ii 1:i--'i'I i 

would "never forget this;" demanding plaintiffs comply with directi~f ;:1l~¥ oa absent 

any authority by the Board to issue the pertinent directives; failing to h~ ~llktjual eetings 
1\ i=r·"f i i 

of the unit owners as requited by Article 3 .1 of the By-Laws; refusing i ~int*fs' ccess to 
Ii ,.11r .. 

common elements of the building, specifically the boiler, for inspectio9I :J:]ijheir lumber 
;: ;·r·t i l 

and contractor; and failing to uniformly apply the By-Laws. 
i: l'i]lii I 

While the parties engaged in mediation in May 2022, sJp: llbf;forts proved 
'.: ! LP!! I :· I 

unsuccessful. Plaintiffs commenced the instant action on August 5,20~~'/)li I · i 
In their complaint, plaintiffsallege thattheit Unit is currently uni]~~bi~able lacking 

'.: !!TW! : I 
fixtures, proper flooring, and even rooms. Plaintiffs maintain that the!+™~tipg p umbing 

must be brought up to building codes topreventleaks from developingj]4tt:l!t»at. e.tJnit's 

'.:!!:HI!;:\ 
pipework is not up to code due, in part, to a prior renovation Tallman co~~M?ttd in her own 

, .. •. ,.,(' ' 

unit that altered the location of certain pipes for the bathroom and *f F§-~eh. laintiffs 
J: ! LE!! l i 

contend that in order to bring the plumbing into co1npliance with the b4i1 :4_~µg cod s,. work 

mµst be perfonne4 on the plumbing. ] ll!IL 
Plaintiffs allege, in substance, that the Board's constant, so;:· fflriri:'es r petitive 

:: ii::l'i '! 
demands. and the Board's refusals to allow renovations were in bad fa.it~ M-P fUOti ated by 

. i: IT!!i1 : ! 
personal animosity, arid as a result of the Board's. r~fusals, plainti(f: 1'!:l!¥i~tial icertsed. 

7 
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l.i.:_ •.1.·.

1
111.i.1 

:: =r--r ·. : l 

contractor, Alma Berman, was unable to commenc.e work within a r~ L~*a~le 

time, requiring upward revision of the initial quote fof the work to bi L;:#}fhrt11 on the 
!) "f·"f; ) 

Unit and compelling plaintiffs to obtain a new licensed contractor. ii :1.1111 · 1 

Plaintiffs allege that they have been unable to enjoy the use ofth~ j'li+e £ rat least 

sixteen ( 16) months but have nonetheless maintained appropriate insur i' Ii~ b~ the nit and 

have been diligently paying their mortgage and associated condomini 
1! i~~el-

The complaint set forth five causes of action seeking dee! ,i~~b+ j gments 

regarding the parties' rights and obligations under the Condo's By~: ~~slvis- :-Vis the 
. p ! 1JJ ( : ! 

planned work in the Unit, in addition to causes of action for bfeactj: U~ri1uci ry duty, 
: lli]i:i I 

private nuisance, tortious interference with a contract, trespass and pfiJ#~if~cie rt. By 
. '.: ! LP!! I : I . 

stipulation dated September 12, 2024, the parties agreed to discontinu~{~ qf th second, 

third; fifth, seventh, eighth, ninth and tenth callses of action without pr#J~llci. 
;: plji l . I 

In its remaining(first) cause of action of action for declaratory j:H4irn~nt, laintiffs 

allege that they are in a deadlock with the Board concerning the pl~1~~{ni w rk to be 

. . '.: ! LtW I : I 
perfortned on the Unit and such deadlock creates a justiciable controtfi1~f, }he 

determine. Plaintiffs allege that Section 6.9 of the By-Laws mand4t~~!II ~t t 
_ _ _ . !: ! 1-[t t .1 

plutnbing be irtaintained by the owner of the Unit and that1naking ~1i~n~t's lumbing 
.. L ··(" , 

compliant with the relevant code complies with the plaintiffs' obligatip~~!rol mai tain the 

. . i,: IIJ:iii • 1 

exposed plumbing of the Unit ht good repair. pursuant to Section 61nl~ftre 
i!:!t i 

Plaintiffs accordingly seek a declaration .stating they are entitled ~11 IWaf e lumbing 
:: ptt: ! 

compliant with applicable codes and.standards as inandated by the By) 1~,s-1 

[* 8]
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i: :i:1:1 , 

II il
1

1II I 
With respect to the remaining (fourth) cause of action for a dei L::~t~ry j dgment, 

plaintiffs allege that ajusti ciab le controversy exists as to whether plain 11: : ;111 bp B pproved 

building plans are sufficient under the By 0 Laws to abate any perceive1 :!;~e+s fr m prior 
!! i:14! ; ! 

work, and to respond to the Board's demands concerning prfor work.II J\Wtjtiffs contend 
1\ i=r·"f; i 

that in order to clear all violations, plaintiffs were required to submit b1f ij,I~~ pla s for the 

Unit and obtain necessary pennits, that plaintiffs obtained approval fro:: 1~~ *OB for their 

plans ahd acquired all pennits for work, and that the DOB retroactiJf ~ilif p~ro ed work 

perfonned on the Unit and authorized the plaintiffs' contemplated wo~; 1!li~ !~inti s seek a 

decfaration stating that plaintiffs have complied with the By-Laws by!! ~'Uti~ing equired 

DOB approvals. I 1!111 
L LLt '. · i 

The remaining sixth cause of action seeks damages for breach cf iticlu~ia duty by 
1 11:I! i i 

the Board stemming from its aJI eged conduct toward plaintiffs. It]! i 

Discussion I IJ I : 

The proponent of a summary judgmentmotion musttnake a pri4 :,~c~e sh wing of 
;: pr:n .: 

entitlement to judgment as a matter oflaw tendering sufficient, evidenci' 1Hl~eron trate the 

absen9e of any material issues of fact (Alvqrez v Prospect Hosp., ~~!~).12d 20, 324 

!: HT;!i I ! 
[1986]). Failure to make such prima facie showing requites a depm1~iof th motion 

•. I ,.,T' ' 

regardless of the sufficiency ofthe opposingpapers{id.) The proof su~,n~~e~ to he court 
j: I !.!Ji l : ! 

should be scrutinized carefully in the lightpiost favorable to the party orff ~tjig th motion 

(see Sillman v Twentieth Century,;.Fox Fiim. Corp., 3 NY:2d 395, 404 U ; Pi:,~i7J). I · there is 

9 I 

,.,.!. . ,. "''"" ·-----~~--~-........... , .................. .,., .. , ..... ,~y-.,••· .................... . 
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II 11

1

111 I 
ii Tilt 

any doubt as to the existence<of a triable issue of fact, the motion for.~ :\:~~ j dgment 

must be denied (see Rotuba Extruders v Ceppos, 46 NY2d 223, 231 [1 * 1l~i I 
" ;,r.} i ' 

"The primary purpose of a declaratory judgment is to stabili~ :'Ii~ I unc rtain or 

disputed juralrelationship with respect to present or prospective oblii ~~n~'' ( hanos v 
!) :·/·i ; ) 

MADA.C, LLC, 7 4 AD3 d 1 007, l 008 [2d Dept 20] OJ). Contrary 11! !~~ 1ont tiort of 

defendants, the first and fourth causes of action do not simply seek an a~ ;~:~bf}' op nion but 
!) ::/·i ; ) 

rather seek to set forth the parties' respective rights artd obligations .~ 1&~r' rhe 
. ii !Iii!! •1 

with respect to the work in the Unit The facts adduced in this m~ ~ti d~mo strate a 
;; d-Ll!i : I 

contentious relationship between plaintiffs and the Board which ~J~~I ¥pllo ing the 

commencement of the work, differing views as to the applicability oflJ~!!~lLa s to the 
. ;: pl:n .: 

work already performed and what remains, and uncertainty as to wh~~ ~~?r~, if any, the 

Board will allow in the future and under what conditions. There are JJ~!~:l!is'.Jues s to the 
'.: ! IT:;!: I : I 

nature of the work (structural versus non-structural or cosmetic) and 11R]~ef the Board's 

demands upon plaintiffs and refusals to allow work on the Unit go bey6H~ ~hb sc pe of its ·· · ··· · · · ·. · ·· · · ·· · ·. _ . 1: !H]ii I .. 
authority under the By-Laws. Thus, a declaration as to plaintiffs' righf11mn! lik y "have 

the immediate and practical effect ofinfluencing [defendants'] conduct•H',Wf~AO sis, Inc. 
J: ! T.:iil i 

v MTM Assocs., L.P., 3 07 AD2d 872, 872 [1st Dept 2003]), .quoting Nevil 1 ~f k)Pub Interest 
. . I: 11:11 1 'i 

Reseqrch Group vCarey, 42NY2d 527,531 [1977]). i !iJ: .: 
. . . . . i: IT!l:1 : ! 

Accordingly, that part ofdefendants1 motion for summaryjudg1» '.~~ d~smi sing the 

first and fourth causes of action for a declaratory j ucJ_gment is denied. 

10 

\: 
): 

j: 
l: 
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ii Iii! i 
ii :Viii -I 

It is notin dispute th&tthe Board owes a fiduciary duty to condor# /~~W uni owners 

when it is engaged in the business of management of the. condominj I lc~ee 
. . . .- !l !JW! : ! 

Nussbaum, 3 6 AD3 ct 1 76, 192 [2d Dept2006J; Murphy v State of New ~ l~~ lf 3 d 127, 

136 [2d Dept 2004]; Board of Mgrs. of Acorn Ponds at N. Hills Con{ j~jnjum v Long 

Pond Invs., 233 AD2d 472, 473 [2d Dept 1996]; Bawd ofMgrs. ofF~ l!a4s at N. Hills 

Condomil1iunt v Fairway at N. Hills, 193 AD2d 322, 325 [2d Dept 1~ :11i.j De endants 

argue that the.Board's conduct in this matteris protectedbythe''busin~ ~l~~~gih t tule,'' 
n :;1I1 : 

which is applicableto the board of directors of cooperative and condo~ !i~lco rations 

. 11 h:l;i ·1 
(MatterofLevanduskyvOneFifthAve. Apt. Corp., 75 NY2d530[1990JJ IT!::/'7erv Comito, 

,: in: .: 
61 AD3d 63 5 [2d Dept 2009)). Under that rule, a court's inquiry ''is lin{i ~~ t~ wh ther the 

·- .. '.: !!T:;!!l : I 
.board acted within the scope of its authority under the bylaws (a ~e~'~?;s~ry eshold 

inquiry} and whether the action was taken in good faith to further a le~l\l~1a~e i erest of 
'.: ! Ln!! I : I 

the condominium. Absent a showing of fraud, self-dealing or undo ;§tidnab · ity, the . :: :•,-+' . i 

court's inquiry is so limited and it will not inquire as to the wisdom dr ~:iudne s of the 
!· iti!i! . ! :~::::;e::::;;: (Schoninger v Yardarm B¢ach Homeowners ' Assn , I Ir • 134 2d 1, 

However~ the rule will not serve to shield boards from act~ tj:Ji tJ1at 
i:.Ut ·1 

legitimate relationship to the welfare of the condominium, or that del~~itr:t~ly si gle out 

. . J: llt.J:i : i 
individuals forharmful treatment (see Katz v 215 W. 91st St. Corp., 2~illffd 2 

267 [1st Dept 1995]). Plaintiffs allege that the Bom-d breached fiduci;afWi!p*ies 
i: I i+t ! ! 

plaintiffs on nuinerous occasions 1ncludingj but riot limited to !illeH-toUo 

11 

r r : l 
.,:_· 

i; 

i: I 
l: l 
f . ; 
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!i 11::1:1 '.I. 
11 Jilli . 
B +,i: ! ; I 
!I il:11

1 I 

antagonistic conunents anci note macie by Tallman; b) deliberate delay t~ i~~~s ~nd 
., 'fli 1 · 1 

demands concerning contemplated work including the failure to ~ hl~~,y do uments 
ii 1T·i·i i 

submitted to 1heBoard; e) failure to approve work after being provided 1 !iji~~B 
permits and p !ans pursuant to section 6 .14 of the By-Laws; d) uni ; mw ~rea ent of 

plaintiffs by permitting similar, unsupervised, work to be conduc~t :'lil~y Ta man in 

Tallman's own unit without issue; e) unequal treatment of plaintiffs b~ 'i~~~ittin a prior 

unit owner to conduct the exact same kind of work (i.e. moving ti 'llt~hen and the 
I, .L,, .. 

bathroom) in the Unit without issue; f) requirement of plaintiffs to prli !I~ tocu ents to 

the Board that fall outside the realm of the By-Laws and House Rules; g) f~~ltjre t comply 
;: !+WI ; I 

with the By-Laws by making demands beyond the scope of the Board's~ :{6:011ity der the 
. . i: 11!'.il:i i . 

By-Laws; and h) failure to maintain the building in accordance wit~: h;~i ~y-L ws and 

House Rules. llil 11 

:: q:_-:: :_ ·1 

Under the facts adduced in this matter, the court finds de£ tidarits ve not 
i' . :nr i 1 

eliminated all issues of fact or established as a matter of law that ~➔ I i{s~llo 
;: p}:!i[ .t 

remedial work in the Unit, the de111ands made upon plaintiffs by the Bo?r~:[ind th alleged 
i \!:]:: I 

dfaparate treatmento f plaintiffs are protected -under the businessjudgmetj. i~g) eior o herwis e 

do not constitute a breach of fiduciary duty. ! I II i 
The court has considered defendants' remaining argument~: Md i fin s them 

unavailing~ 

12 
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As a result, defendants' motion for summary judgment is denie 

The foregoing constitutes the decision and order of the court. 

J. S. C. 

13 

11 resp cts. 

:::i;: 

z 
C, 
en 
C") 
0 
C: z: 
-t 
-< 
C") 
r 
rT'I 
:::0 
~ 

[* 13]


