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At an IAS Part FRP-5 of the
‘the State of New York; held in
of Kings, at the Courthouse, at
‘Brooklyn, New York; on the

O _ \
Present: Hon, Carolyn Mazzu Genovesi hAH B ﬁ ZU‘
PNC BANK, NATIONAL ASSOCIATION
SUCCESSOR BY MERGER TO NATIONAL
CITY BANK,
Plaintiff, DECISION AND
-against- _ _

Index No.: 523851

Mot. Seq. 2
ARI FARKAS; CHAYA FARKAS; CITY OF NEW
YORK ENVIRONMENTAL CONTROL BOARD;
RACHEL ROSENBERG; YITTY FARKAS;
HERSHEL ROSENBERG,

Defendants,
X

The following papers were read on this motion pursuant to CPLR 2219(a):
Papers _ Numbered
Order to Skiow Cause (MS # 2), Affirmation in Support
Exhibits and Affidavits 83, 75-79
Memorandum of Law in Oppositi@n‘,-Afﬁdavit and
Exhibits 85-95

I NDEX NO. 523851/2017
CElI VED NYSCEF: 03/06/2025

Supreme Court of
and for the County
360 Adams Street,
dayof 202 .

A

ORDER

12017

‘Upon the foregoing papers, defendants Ari Farkas and Chaya Fatkas :'(.“-d_efer'_ldan'ts”)'m(')\'}e-,

by Order to show Cause, to vacate the Order dated July 12, 2024, in thi§

foreclosure action,

pursuant to CPLR 3215(c) and 5015 (MS #2). The Order dated July 12, 20P4, granted defapli

judgmient against all defendant'sj,_ amended the caption, and appointed a Referee to compute t}le

amount due to PNC Bark, National Association Successor by Merger to National City Bank

(“plaintiff”) and to determine whether thé subject propetty could be sold in ong parcel.

Defendants -contend plaintiff failed to prosecute this case, and thg

-matter should :be

dismissed as-abandoned. Under CPLR 3215(c), “[i]f the plaintiff fails to take proceedings for the
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entry of judgment within one year-after the default, the court shall not enter

RE

judgment but s'h'élll

dismiss the complaint as abandoned... unless sufficient cause is shown why the complaint should

not _be_dismissed.”'“Upon a showing of the requisite one year of delay, dismisgal is mandatory in

the first instance.” Aurera Loan Services, LLCv. Hiyo, 130 A.D.3d 763, 764 (2d Dep’t 2015). “;In

a mortgage foreclosure action, a plaintiff satisfies the requirements of CPLR:3215(c) when, w’i_tlfin

one year of a defendant's default, the plaintiff takes the ‘preliminary step toward obtaining a;.defalf.llt

judgment of Toreclosure and sale by moving for an order of reference’ pursuant to0 RPAPL 132-i >

ULS. Bank National dssociation v. Penate, 176 AD.3d 738, 760 (2d Dep’t 2019} quoting We?!;_.‘

Fargo Bank, N.4. v. Daskal, 142 AD.3d 1071, 1073.(2d Dep’t 2016). When

“a plaintiff fails to

seek leave to enter a-default judgment within one year after the default has ocqurred, the ac-t_ion; is

deemed abandoned.” Butindaro v. Gr.f'f'zber_*g, 57 A.D.3d 932 (2d Dep’t 2'00.8_). “Furthermore, whe_fre

an action is subject to'a mandatory settlement conference (see CPLR 3408}, the one-year -dea‘dlipe

imposed by CPLR. 3215(c) is tolled while settlement conferences ar¢ pending.” Deutsche Baﬁk

Natl. Trust Co. v Attard, 197 A.D.3d 619, 621 (2d Dep’t 2021) quoting Cumanet, LLC v Mm-‘ai'd,

188 A.D.3d 1149, 1151 (2d Dep’t 2020).

Plaintiff commenced the instant case by filing a summons and complaint.on December 1?2,

2017. Defendants never interposed an-answer. However, this case was not
required CPLR 3408 settlement procedure until Jurie 20, 2019. Plaintiff moved

for default judgment and to appoint a Referée on August 13, 2019, within one

released fromy tj1'e_
MS #1 ), inter- aléa,

year of thi's-mat'f;er'

being released fiom the settlement part. That motion was granted by the Order dated July 12, 2024

(nearly five years later), Accordingly, in light of the toll imposed by CPLR 3408, the Court ﬁnds

plaintiff timely moved for default judgment.
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[* 3]

scope of limited representation,” and the client gives informed consent to the 1

‘one dated February. 6, 2024, aud another dated Aptil 26, 2024, that state he repy

Defendants further argue that the July 12, 2024 Order should be vacated, because tlile

underlying motion was not properly served upon defendants. That motion was served, Vla

NYSCEF,; on defendants’ prior counsel, D. Christopher Mason, Esq. Defendants contend 'thé_at

Mason only represented defendants for the limited purpose of the CPLR 34(8 conferences and

was not authorized to.aceept service of motioil on defendarit®s behalf.
Defendants’ contention that Mason, their prior counsel, represénted

capacity is without merit, Under Administrative Order 286/16, an attorney ma

in ‘a limited scope if the attorney (1) completed a certified training cour

representation; (2) the attorney and client execute a retainer agreement that “clg

represéntation; and (3) “the court deems the limited appearance otherivise ap
circumstanices:'” Defendarnits provided no evidence that their retainer agreq
limited the scope of his representation. Additionally, there is no indication any

limited representation appropriate: Moreover, Mason sent two letters to this C

without any limitation. Both letters further state, “[t]his letter in [sic] regar
pending Motion for a Default Judgment and Order-of Referénce.” Accordihgl
any notion that Mason'’s representation of defendants was limited and did not ¢
addresses in two letters,

Defendants also request this Court toll interest, as defendants all
improperly delayed. “In actions of an equitable nature, including foreclosure ac

of interest is within the court's discretion.” ™ Wells. Fargo Bank, N.A. v. Lee,

! The Legislature codifiéd limited scope appearances by statute, in 2022, after this. matter was.
settlement conferences. See CPLR 321(d),.
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1386 (2d Dep’t 2022) quoting Deutsche Bank Natl. Trust Co. v. Ould-Khattr

703 (2d Dep’t 2022). The exercise of this discretion is governed by the particul

I NDEX NO. 523851/2017

RECEI VED NYSCEF: 03/06/2025

i, 201 A.D.3d 701,

ar facts of the case,

including whether a party engaged in wrongful conduct, prejudiced the other party, or engaged in

lengthy unexplained delay in prosecuting the action. Bank of New York Mellon v. George, 186

A.D.3d 661, 664 (2d Dep’t 2020). Defendants do not prove, or even argue, that plaintiff engaged

in wrongful acts or undue delay in this matter. Defendants also do not explain
prejudiced if interest is not tolled. Any delay that occurred in this action is
COVID-19 pandemic and the Court and is not the fault of the plaintiff. Accory
request to toll interest is denied. For the forgoing reasons, it is

ORDERED that defendants’ motion to vacate the Order dated July 17
DENIED in all respects.

This constitutes the Decision and Order of the Court.
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Hon. Catolyn Mafzu Genpvesi




