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Supreille Cou·rt of the State of New York 
County of Kings 

Part LLl _ 

Juuo y ADAlCELA, 

Plaintiff, 

against 

NEW YORK CITY SCHOOL CONSTRUCTION AUTHORITY, 

Defendants; 

Index Number 506719/2022 
Seqs. 002,003 

DECISION/ORDER 

Recitation, as required by CPLR §2119 (a), of the papers 
considered iii the review of this Moiioii 

Papers Numbered 
Notice of Motion and Affidavits Annexed ... , .Jd..._ 
Order to Show Cause and Affidavits Annexed. 
Answering Affidavits ... , . , _ ......... , .... ....l::l. 
Rep 1 y ing Affi dav iis . • . . . . . . . . . . . . . . .•.... -5.:::li.. 
Exhibits ........ _, ... ' ..... ' .. ' .......... ..Yl!L 
'Oiher"":., ... -._, ..... --... -,-, .•...•..... -.-.. _. -'-· .. 

Upon the foregoing papers, plaintiff's motion for summary judgment (Seq. 002) and 

defendants' motion for summary judgment (Seq; 003) are decided as follows: 

Procedural History & Factual Background 

Plaintiffcomrnehced this action for injuries he claims to have sustained oh May L9, 2021 

when he was struck in thehead·by.falling wood planks while renovatingP,S 1 92, located at 601 

ParksideAvenue, Brooklyn (the premises). The premises was owned by New York City School 

Construction Authority (NYCSCAJ. 

The following facts are undisputed: Plaintiff was emplo,yed as a mason tender by Am Con 

Contracting Corp. (Am Con), the general contractor at the premises. Amcon was retained by 

NYCSCA. The premises was undergoing renovation~. includingpointing, whichrequiredthe 

erection of exteript scaffolding around the bU:i lding. The scaffold was a ri1etal pipe -sc:affold that. 

was approxiinately t~ri. stories high,. rising above the top. of the buil<;ii11g. The working area _of the 
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scaffold was comprised of scaffQIA planks that were nailed in place on top of the frame. 1 

Plaintiff testified as.follows: The plaintiff was amason tender (Yadaicela EBT at 51). There 

were apptoximatel y 5 0. Am Con· workers present at the site for the duration of the project ( id. at 

66). Plaintiff recognized co-workers Freddi Penafiel, Vincente Marin, and Wilson Sanago. 

Plaintiff was wearing a helmet, goggles, mask; boots; andgloves-atthetime of the occurrence 

(id. at 19,74). Gregorio Mendozawas the supervisor at the site who rfili the toolbox talks (id. at 

67). "Felix," Gregorio's uncle, was the shop steward for the Local 1 Union members and also 

gave instructions at the site (id. at 68). There were no si te,-safety managers on site (id. . at· 69} 

Sometimes,. NYCSCA site safety managers would be present (id. at 69~ 70). All of the mason 

tenders "had problems;' because the helpers at the top were "dropping ... trash and things" on 

top of them at this site (id. at 101-102), Plaintiff observed other workers complain to Gregorio 

about the AmCon workers dropping debris on them (id at 105), Gregorio responded that ''[they] 

needed to work, [they] needed to speed up" and said that AmConlost money on other jobs where 

helpers waited to inove the planks until the work below was done (id. at 105); 

On the date of his accident; plaintiff was perfornting pointing work, using atrnwel and 

palletto fill in cement that had been removed from between the bricks (id, at 63). 

Approximately three workers were removing planks at the time of plairttifr' s accident: "Vicente 

Marirt, Felix, Ubelindo Ortiz'' (id. at 107). Felix and Mr. Ortizwerestanding one level below 
. . 

p1airttifftoreceive the planks (id. at 109} Mr. Marinwasremoving scaffold planks using a 

hammer and crowbar because they were m1.iled in plac~ (id. at 109, 110) '. To perform this task, 

1 The record variously refers to the same pieces of wood as "planks," ''toeboatds," and '10SHA 
boards." .For consistency this.opinion 'Will use the industry standard form ''scaffoid planks', or 
sirriply ''planks" (see A GUIDE TO SCAFFOLD USE IN THE CONSTRUCT[ON INDUSTRY, OSHA 31 so 
[2002] [https ://WWW .osha.gov/sites/ defaul t/files/publications/osha3 i 50;pdf1). · · 
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Mr. Marin was moving along the remaining planks and 'jumping over the top of the other 

workers'' (id. at 113). The planks were twelve inch-by-eightfoot scaffold planks,, and.each plank 

weighed between thirty-five and forty pounds. Atthe time of the occurrence, Mr; Marin was 

removing two planks thatwere on top ofeach other and nailed together (id. at 116). While Mr: 

Marin was removing the last two planks, these planks fell and struck plaintiff in the head (id at 

115). The plal1ks partially sep11rated from the scaffold (id. at 115). Plaintiffwas pushedJorward 

into the:wall and lost consciousness for approximately three seconds (id. at 118). AmCon's 

accident report, which plaintiff testified was an accurate description of his accident, States that ''a 

laborer was removing nails from a toeboard [sic],the plank fell and hit Julio's-hardhat back" (id 

at 154). 

AnantNiraula was project officer for Aecom, a consulting firm that provided staff to 

NYCSCA (Ninmla EB Tat 19). Mr. Niraula•now works for NYC SCA (id.). Mr. Niraulawould 

occasionally visitthe site to "check [AmCon's] progress and work"(id. at 30). Elias Stanpolis 

wi1s the NYCSCA supervisor fortheproject where plaintiffs accident occurred,but Mr. 

Stanpolis was ''very [rarely]" on site (id. at 42}; When Mr. Stan.polis was not present at the site, 

Mr. Niraula had authority to speak for NYCSCA {id. at 46). NYCSCA had a site-safety director 

n11med Garvey Compas who was only pteseilt at the site whencalled{id. at 95-96). 

Analysis 

On a motion for summary judgment, the moving party bears the initial burden ofmaking 

a primaJacie.showingthat there are no triable issues of material fact (Giu.flrida-v Citibank. 1.00 

NY2d 72, 81 [2003 ]) . 01we a prim a t'acie showing has been established, the burden shifts to the 

non-moving party to re but the movant' s showihg such that a trial of the acdon is required 

(Alvarei v.ProspectHospital, 68 NY2d 320, 324.[19861). 
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Labor Law § 240 (1) 

Plaintiff seeks sU1i111tary judgment on his Labor Law § 240 {1) claim; the defendant did 

not move on this issue: Liability under Labor Law § 240 (1) is "'absolute" where the failure of a 

safety device enumerated by the statute is the proximate cause·Of the plaintiff's accident (Blake v 

NeighborhoodHous. Services of NewYorkCity, Inc., 1 N.Y.3d 280,287 [2003] [citing HaUnes 

v. Nei,1, York Tel. Co., 46 N. Y .2d 132, 136 (1978) and Ross v Curtis-Palml!r Hydrd-Elec, Co., 81 

N.Y.2d494, 500 {1993)]). To prevail on immmaryjudgment in a "falling object" case, the 

plaintiff must demonstrate that the object was "peing hoisted or secured" or "required securing 

for the purposes of the undertaking'' at the time of the accident (Mendez v Jackson Dev. Group, 

Ltd., 99 ADJd·677, 678 [2d Dept 2012], citing Outar v City a/New York, ·286 AD2d 671 [2d 

Dept2001], aff'd 5NY3d 731 [2005]). 

In the instantaction;plaintiffhasmade out hisprimafacie entitlement to summary 

judgment on this claim. Plaintiff testified that helpers were removing planks above him and the 

other mason tenders while they wete performing their work. The planks were secured for the 

purpose of the pointing arid masonry work being done below. Removing the planks prior to the 

completion of the work below undermined.the very purpose of their.securing.and constitutes a 

violation of the Statute. 

In opposition, defendant fails to raise a triable issue of fact. First, defendant has not 

rebutted plaintiff's testimony that the planks above him. were being removed and that they fell 1 

striking him. Plaintiff was, therefore, exposed to an elevatiort~reiated risk. Second, defendant 

does not deny that Mr. Marin was removing the platiks or thatplairttiff was strµck by the planks. 

Tnstead1 defendant argues thatthe planks were not objects. that required securing for the 
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Instead, defendant argues that the planks were not objects that required securing forthe 

undertaking. To this end, defendant attempts to analogize this case to Henriquez v Grant, where 

a plaintiff was denied Summary judgment when "a plank ofwoodfeU ort his head as he artd 

others were dismantling a scaffoldat <1. worksite in Manhattan" because "plaintiffs evidence was 

insuffic:ieht to establish that the plank fell because of the absence or inadequacy ofa safety 

device" (186AD3d 577 [2dDept 2020]). However; Henriquez is distinguishable. In that case, 

the plaintiffwas knocked unconscious and could only rely ort what he heard "from others after 

he awoke at the hospital" (id. at 578). Additionally, the plaintiff in Henriquez was part of the 

crew dismantling the scaffold a:nd the only work being performed was that disassembly. Here, 
' ' 

by contrast, the plaintiff was performing on~going work unrelated to scaffold disassembly. 

When the scaffold planks were prematurely unsecured, they fell and Struck the plaintiff. 

Additionally, plaintiff is independently aware ofhow the accident occurred. Defendant's 

remaining contentions are without merit. 

Therefore, plaintiff's motion is granted a$ to his Labor Law §240{1) claim. 

LaborLaw § 241 (6) & § 200 

The defendant seeks summary judgment on plaintiff's Labor Law § 24 l ( 6} and § 200 
' ' 

claims. The plaintiff filed an affirmation waiving opposition to defondant's motion (Fein aff. to 

Seq. 003 at~ 2). Therefore, defendant's motion is granted without opposition as to these claims. 

Conclusion 

Plaintiffs motion for ,summary judgment (Seq'. 002) is grnnted. 
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Defendants' motion is granted as to plaintiffs Labor Law §§ 241 (6) and 200 claims 

without opposition. 

This constitutes the decision and·order of the court. 

February 25, 2025 
DATE 

~ lh;f_ 
DEVIN~ 
Justice of the Supreme Court 
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