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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART99 

l : 
1

11

1

11 : 

At TAS Part 99 oft 1,~ S..tiP. eme tourt 
of the State ofNe~t~ *r~Jlleld :n and 
for the County of~ ffi~l <l: the 
Courthouselocate9li_ '~6q 1Adatns 
Street, Brooklyn,-1' :~1~2i' l, or the 
7th day of March 2(: :~![I j 

! 'i!li ! 

-----------------------· .... ---· --·+---. - . ---------- ·------. -----. -------- . ·---x· :r,110N 
: -■ 11 R 

i l!li :1 
Index Nin J!;q2 ~667, 2023 

'( ,,!,i,' ; 

Mot. Seq ,~o.:: 2 
Date of~r~~~bt : 3/512025 

JEFFREY FARKAS, M.D.1 LLC, 

I 

Plainti~f, 
-against-

; 

UNITED HEALTHCARE INSURANCE COMPANY, 
CaLNoJf ~1:fi i 

Aft~;-o~~i a;;~~~~;,-z;;~;~;i;·;~;;;; ;~;~-;~~d-o~·;;;·~~;:~: pursuant tdi I ~t! 22 l~(a): 

~- i! :lih ! NDYJ~1;r 
: !I ]J: I 

Defendant's nreanswer motion, to dismiss, etc .......................... , ..•................ .} 1 l:K.' I [ 49.-67 
Pl . 'ff'' A · · Aft- ., · -'l!Exh·b· ·; 7'""' '1 :Ii 6 amtt s · . nswermg mnatmw .· t tt ................ , ................................ .;, . J ;f;; , 1 6ur 7 
DefondanfsReply ... , ......... ,i .............................................. , .........•.... , ....... J. :[ti : '78 
Other· .................. ,., .............. ; ....................... , .... ,.,, ... ·, ..... , ........... , ................... )j, J!,:.i ' I 

MONTELIONE. RICHARD(· J. 1 riir · • 
. . Pla~ntiff,a ~edical p~ov~der, filed an amended compl~inton November! (!!;~O; .3, a!Jeging 
that it prov1 ~ed sery1ces to a patien~ whereb~ d~fend~t pro_ITIIsed to. pay for sUff ~ :~~1~es Jn full 
through an "in-network gap ~xception." Plamtiff claims this except10n means 1ifi~~:flir mster 
agteesto.covet out-of;.ne~workmedical treatment ihamahnet that?oes n,otex;:: ~~iiW me. berto 
cost-sharmg. greater than ~ftn.e member underwent the treatment with an m-ne • .. q~l,cprovt, er. 
Plaintiff alleges that defenda_pt wa~ o ~ligated t~ reimburse plai~tiff at its biHed; i ~g;~s or· · t. an 
agreed upon rate? R?d although plamtiffwas pa~d $28,379.36; 1 1! IS ow~ed a ha,~ 1,Ryjf . I 
-~74,695.64. Plamt1.ff chal~e:q_ges ~efendants' reimbursement as1.ncons1stent w~t !: :-~ejpatteft's 
msmance plan and mcons1st~nt with the terms of the g~p exception that defenq, , , t;g~anted 
Plaintiff alleges promissory ~sfoppel, .alteging a clear- and defi:ni te pl'.omise to pi 'p,titW'that 
plaintiffs medical tr~atment lonhe patiertt would be covered p~suant to aii iI17h ~1f9tke~-eption 
and that defendant fa1.led to ~~kepa~ments p~rsua?tto ~he pa~ent's ~ember'~! ~I µ?der i9 .· 
u. s' C. § 1_ 13 2( a), which pla1rttff 1~d1~ates en~1tl.es 1t to recover _benefits ~u~ to i 1 l ;Jf~t1e~t ased 
on the assignment of benefitio btamed by plamtifffrom the. patient Plamt1ff : ! i:i!!~rJla1 Is 

1 The. c~urt ~otes 1:ha,t the plaintiff ~ileges it was· pa_id $28;3 79 .36 (,r 15 of the am,~nci.ed comp la~ ~~{j~µ: f t;hen !1 lieges it 
was p;ud · $3 S~ 732.2() ("if 21 · of th~ amended complaint); • i l tt ! 

·"-··----·-•--""'""""'-'"' . .,__ ___ · -------- --- ___ JJit_J _______ _ 
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i 11 iil! ii :::o:~: f ~Rffii~lfi°' uq v. UNITED HEALTHCARE INSURANCE COMP;/. , ~r 1 _ 
tortious interference with coJtract artd unjust enrichment concerning plaintiff rt i:1ts 1 a.tie t 

Defendant moves by b,e-answer motion to dismiss the amended comp!~ '~•~Jrsu t ~o 
~PLR 3211 ( a )p) and (7) ar~uing that the causes of action for promissory ~estow '~t :and to ious 
interference with a contract fe expressly preempted by the Employee Retuem~ 1~!:~p.~ome . 
Security Act of1974_(as arn<tn~ed), ~9 U.S.C §100~, etseq. ("~RISA_"). Det\ ~l~~gu s that 
the amended complamt otll_e7w1se fails tostate a claim uponwh1ch relief can bi~ . J: 1 ed . dim: 
refuted by docwnentary ev1d~nce pursuant to CPLR 3211 (a)(l ). , al:u · ·' 

: .·. . . . . I :mi! 
' Legal Analysis !· 'rn[: 1 

The standard to appl; when determining a prMnswer motion to dismisl 'll}d d i 
Feldmanv Nassau Life Ins. (po., 2024 NY Slip Op 00890, 2024 WL 697011, a

1 
i1i(tq Dep Feb. 

21,20241: 
1 

: 1 1j!i!I•: 

'On a motion ~o dismiss a complaint purs_uantto CP~R 321 I(a)~ )Ii 
the court.must accept all facts as alleged Iil the pleadmg to be tt\l; l:t:i · 
accord the pl*ntiff the benefit of every favorable inference, an~ l!J I . 
determine oncy whether the facts as alleged fit within any ii %ii ! 
cognizable le~al theory' (MJK Bldg. Corp. v. Fayland Realty, Ir, 1j;'; ; 
181 A.D.3d 860,861, 122 N.Y.S.3d 67 [internal quotation marl'. i~ 
omit~ed]). Where, as_ here, ':vi~entiary mat~rial is submitted an~ I:;· 
considered on: a mot10n to d1sm1ss a complaint pursuant to CPL~ 1,, 

3211 (a)(7), and the motion is not converted into one for summ ; 1 I,: 
judgment, th~ question becomes whether the plaintiff has a ca ; 1 i 'ii'!. ; 

of action, not whether the plaintiff has stated one and, unless it 1;i 11';!:; : 
been shown tl:iat a material fact as claimed hy the plaintiff to be! ffl. ; . 
one is not a fcict at all and unless it can be said thatnosignificrui ii!} 
dispute exists]regarding it, dismissal shall not eventuate' (Grubff :Iii! 
v. Donaldson}, Inc., 201 A,D.3d 887, 888, 162 N.Y.S.3d 393 I! H;. ; 
[internal quothtionmarlcs omitted]).· · ij iii[!:! i 

See also Held v Kaufpian, 238 AD2d 546, 547-48, 657 NYS2d 82, 83, 'i ~\., , . L 2~8773 
[2d Dept 1997], ajfd as mod,, 91 NY2d 425, 694 NE2d 430, 671 NYS2d 429, L ~~ S11·p Op 
03246, 1998 WL 159477 [1998]: 'l I~. 

~ (1 ~ 

' ) 1::. 
Normally, w4ere the defendants have made a pre-answer motio; ,g 
dismiss a complaint pursuant to CPLR 32ll, an opposing affid~ hf I 
from the plai*tiff will be. conside:red,only forthe li111ited purpo( ij~i : 
remedying defects in thecornplaint. However,.where,.as here,~ ;Eli•! 
plaintiffs ;subµiissions i conclusively establish that he has no caµ ~i:f i • : 
of action', th~. complaint should be, dismiss.ed c Rove/ lo v. Orofl1 1 iliil i • i 
Realty Co., 4f N.Y2~633, 636, 389 N.Y'.S.2d 314,357 N.E.2~ i:W{: ·1 

970; SRWAs1ocs. v; Be/lpor(Bea:chProp. Owners, 129 A.D.2~ :H 
328,517 N~YS.2d 741.). :! il} 
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Plaintiff claims that it was misled by the defendant into believing that 1, 
full reimbursement for the cost of the medical procedure provided by the plain~i 
complaint alleges, "prior to ~atient1s treatment, plaintiff requested, and was gr ' 
network/gap exception unde~ authorization number 110161363." ( Am. Compl . · '. i~' j1I 0). 
" ... (P)ursuant to the in,.netwprkexception that defendants granted, defendantsj1 1~{¢ ~blig tedto 
reimburse plaintiff at its bill~d charges or alternatively at an agreed11pon tate.'~I. t1ffiij ICo laint, 
,r I?),. "Defendant~• expiana~iort of benefits ("EOB"} i~dicated that the unpaid l ;iji9t of 
Piamtiff s. charges m the amqunt of $74,695.64 was neither defendants' nor paq fu'~ : 

rec ive 
ended 

. · . · · · · ·i .;1;r•; ·,! . 

responsibility even though plaintiff never agreed to any such arrangement." ( ;; m;q:o plant, ,r 

!~~'~nad!!e~e;:~ !o~~~ !:~::1a~i:~t~~f:~~:::r•to!;_:i~:r:;t:~ i~j ~~ :: \~as 
performedbyanetworkpro1tder." (Am.Complamt, ~.19). . :di:: 

i : :ff[i :i .. 
There is no definition of network/gap exception whereby defendant mtj :t,:4)1, he ~11 cost 

of the procedure. There is n9indication of he>w and by what means defendant! '::!pt vely . 
conveyed to plai~tiffits' .obligatio~ t? pay the ~un. amount .. The allegation tha~J 1:i{f~hdan sinade 
a clear and defimte pro1;1ise to plamt1ff th~t pla~tiff s medical tr~atme_nt of pa~ ti~ :"".1fmld . e . . 
covered pursuant tnan m,.networ~ excep~on," IS a legal conclusmn without anil ~<Mi ~pedilfymg 
exactly how that "clear. and defimte promise" was made aridthe court does notj~¢~'.14 ~pis 
re~uit~ment into the explarta~ion of benefits; The. ·•r:ri.,N etwork~~ecertificatio~J'; ;~f~Ptiort 
~1s.cla1mer" (NYSCEF .#66) :does not supportplamtlff .s proposition. }n fa~t, 1~ ~zf•.pcall · ·. 
1nd1cate~ that payment 1~ not! a guar~tee and ~s determmed after cons1d~rat10n i f ~ftyfnbi of 
factors, Le. "Upon receipt of the claim~ we will assess whether the service codW:itf~t~d abpve are 
eligible for payment. , . (p )ayiµertt is based on the following: Member enroHme# ij:dj~ligi~ility 
Terms, conditions, exclusioO:s and limitations ofthe Member's health benefits .fl ~,Qfforq 
a~inisttative _and paymenfpolicies (For more information on all .of our paym1 ·~i:poyciesl please 
VISlt our web site at www.oxfordhealth.com.)." 'i fa, 1 I 
were le~~:::!::~:::!:1~!:dc;~~:: :e•:=i~;;;,~~m;t~:~:r !~f.:~i: '~f J:~be~rt 
patient and employer with b~nefi~ pro.v1ded by defendant. As such, the claim~: .. :~~~ by ~runoff 
are preempted by ERIS A. S~e Pzlot Life Ins. Co. v Dedeaux, 481 US 41, 41, 1 ~ /§! CJt 1549, 
1550, 95 L Ed2d 39, 55 USLW 4471, 8 Employee Benefits Cas 1409 [1987]: ii i1jili i 

i 1! itt : 
(a) The.comnion lawcauses ofac~ion asserted in re.spondent's '! itli ! 

co~plamt, each based on alleged improper proc~,ssmg ofa benei ~ M!:i , 
claim under ap. employee benefit plan,. "relate to · an employee : ; ! tt: : 
benefit plan ajid therefore fall under ERJSA's pre-emption clau{ .j 'i::1: I 
Cf. MetropolifanLife Ins. Co. v, Massachuse(ts, 471 U.S. 724, i! ~1:l!:!ii : 
739, l 05 S.Ct; 2380, 23 89, 85 L.Ed.2d 728; Shaw v. Delta Air :1 :ij/ i • ~ 
Lines; Inc'., 4~3 U.s~ 85,.9&-100, 103 S.Ct 2890, 289~3001, 7; ;!It!•: 
L.Ed.2d 4:90 ~l 983). _The pre-emption clause is not limited to st1 :liI i • i 
laws spec1fic~ly designed to affect employee penefit plans. Pp.!! i 11:i~ i · : 
1s~2-1s53. i i! :l!li i 

The clefendant ru:gueJ that this is n:ot a case involving "complete preerni i:i4;1 lartd 
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therefore the cases cited by p aintiff do not apply. Defendant argues that "defe 
moved to dismiss the case ba ed on express preemption pursuant to section E 
which requires only that a de endant demonstrate that the state law claims at is 
administration of an ERJSA Ian." (NYSCEF #78, pp. 2-3). (Chau v Hartfor 
F Supp 3d 564, 2016 WL 84 831 [SDNY 2016]). Whether viewed as preemp 
requiring dismissal of the nded complaint, or viewed as state claims unrela 
causes of action for promiss ry estoppel, tortious interference with contract, 
enrichment, must be dismiss d. The court finds the pleading insufficient to all 
action for promissory estopp l because there is no "clear and unambiguous pro 
(See Del Vecchio v Gangi, 2 5 AD3d 666,671,207 NYS3d 540,546, 2024 N 
2024 WL 1081078 [2d Dept 024 ], " 'The elements of a cause of action based 
estoppel are a clear and un biguous promise, reasonable and foreseeable reli 
to whom the promise is mad , and an injury sustained in reliance on that pro 
John's Univ., NY , 189 A.D. d 973,975, 138 N.Y.S.3d 199 [internal quotatio 
omitted]).)" There are also facts alleged as to how defendant interfered wit 
between the patient and the laintiff. Plaintiff pleads unjust enrichment as an 
but because there are no alle ations specifying the promises made which enric 
plaintiffs expense, the al leg tions are insufficient to state a cause of action for 
enrichment. 

Based on the forego· g, it is 

ORDERED that the efendant's motion to dismiss the amended compl I 
and the amended complaint i DISMISSED; and it is further 

ORDERED that any ther request for relief is DENIED. 

This constitutes the d cision and order of the Court. 
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