Maddix v William Paley Found., Inc.

2025 NY Slip Op 30845(U)

March 17, 2025

Supreme Court, New York County

Docket Number: Index No. 155441/2021

Judge: Lisa S. Headley

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




I INDEX NO. 155441/2021
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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LISA 8. HEADLEY PART 28
‘ Justice
------- A INDEX NO. 15544 112021
‘ PAUL MADDIX, Plaintff MOTIGN DATE 10/09/2024
v MOTION SEQ. NO. 002
WILLIAM PALEY FOUNDATION, INC., BLADE
CONTRACTING, INC.,BLADE GENERAL CONTRACTING, DECISION + ORDER ON
INC.WLA ENGINEERING, P.C. MOTION
Defendant.
X

The following e-filed documents, Ested by NYSCEF dogument number (Motion 002) 35, 36, 37, 38, 39,
40,41, 42, 43, 44, 45, 46, 47_ 48, 46, 50, 51, 52, 83, 54, §5, 56, 69, 70, 71, 72, 73, 74, 76, 78, 79, 20, 31,
as

weare read on this mation tofor JUDGMENT - SUMMARY

I. Background

The plaintiff, Paul Maddix (“Plaintiff”), was emploved by defendant, Blade Contracting,
Inc., as a bricklayer and was engaged in fagade restoration work related to the demolition and
construction at the construction site located at 1 East 33rd Street, New York, NY 10022 (“subject
premises”). In the complaint, the plaintit] alleges that on June 5, 2018, he and his co-workers,
Lester Joncs and Orn Rhodes, were manually transporting precast stone stabs to the 10th floor of
the subject premises lor fagade restoration work, and in an attempt to push the stones onto the
windowsiH through to the other side, the stone fell back and dropped to the floor and crushed and
fractured his left foor. (NYSCLEF Doc. Noo 1) In the complaint, the plaintiff also alleges that the
defendants created dangerous, hazardous and defective conditions at the subject premises, and
vioclated the following provisions: Labor Law $§ 206k 240¢1); 241¢6); and N Y. Industrial Code §§ 23-
1.5, 23-0.7¢d)-(f); 23-1.22: 23-1.24; 23-1.27, 23-2 lb); 23-6.1; 23-6.2; 23-6.3. Defendants, William
Paley Foundation {“William Paley™) and Blade Contracting, Inc. and Blade General Contracting,
[nc. {collectively, “The Blade delendants™) each filed an Answer (o Complaint, (NYSCEF Doc. Nos.
38 and 39). [l should be noted that co-defendant, WLA Engincering, P.C., was discontinued from
ihis action pursuant to the “Stipulation of Discoatinuance,” dated July 12, 2022, (N¥SCEF Doc.
Mo, 270,

II. Plainciff*s Motion for Summary Judgment Motion Seq. No, 002
Before the Court 15 the plaintiTs motion for an Order, pursuant to CPLRE £3212, granling
summary judement on the ptantitl™s Labor Low §240¢]) claim as against the defendant, William

Paley. (¥YSCEF Do, Nox. 35-83 4 Defendant William Paley filed opposition to the motion. (See,
NYSCEF Doc. No. 69). PlanufY liled a reply. (NYSCEF Doc. No. 79},
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The Blade delendants also filed opposition to the plaintiff’s motion and f1led a cross-
notion for an Order graniing surmmary judgment in favor of the Blade defendants. In addition, the
Rlade defendants seek to dismiss all causes of action and cross-claims asserled against them by
the plaintiffs and co-defendant, Whlliam Paley. (See. NYSCEF Doc. No. 7{). In the cross-motion,
the Blade defendants allege that the accident and plaintiff’s injury involved ordinary risk inherent
(o the work performed and did not invelve a specific failure to provide salety eguipment, devices
or safe working conditions.

A, Standard of Review

a. CPLR§3212

“Tt1s well settled that “the proponent of a summary judgment metion must make a prima
Jacie showing of entitlement to judgment as a matter of law, tendering sufficlent evidence 1o
demonstrate the absence of any marterial issues of lact.” Pullmen v. Sifverman, 28 N.Y 3d 1060,
1062 (2010}, Afvarez v. Prospect Hosp., 68 N.Y.2d 320, 324 (1986). “Failure to make such
showing requires denial of the motion regardless of the sufficiency of the opposing papers.™
Winegard v. New York Univ, Med Cir, 64 N Y. 2d 831, 853 {1983) {imternal citations omilted).
“0n a motion for summary judgment, facts must be viewed 1n the light most [evorable 1o the non-
moving party.” CPLR ¢ 3212 “Once such prima facie showing has been made, the burden shilts
i the party epposing the motion to produce evidentiary proof in admissible form sufficient to raise
maaterial issues of fact which require a trial of the action.” Cabrera v. Kodriquez, 72 A D.3d 5533,
553-554 (1st Dep't 2010%.

b, Labor Law §240(1)

Labor Law § 240¢1}, also known as “New York's Scaffold Law™ imposes “absolute [iability
on building owners and contractors whose falure to provide proper proteclion o workers
cmploved on a construction sile proximately causes Injury W a worker.™ See, Wilinski v 334 F
92nd Hous. Dev. Fund, Corp. 18 WY 3d 1, 7 (2011} The Scalfold law states:

*la]ll comtractors and owners and their agents, except owners of one
and two-tamily dwellings who contract for but do not direct or
control the work, in the erection, demolition, repairing, altering,
painting, ¢leaning or pointing of a building or stezctare shall furnish
ar erect, or cause to be furnished or erected tfor the performance of
such labor, scaftfolding, hoists, stays, ladders, slmgs, hangers, blocks,
pullevs, braces, trons, ropes, and other devices which shall be so
constructed, placed and operated as to give proper protection to a
person so emploved.”
MY Labor Lo & 24011).

The legistative intent behind the slatute ts to place the “ultimate responsibility for safety
practces al building construction jobs...on the owner and oeneral contractor, instead of on workers,
who are scarcely in a position to protect themsclves from accident.™ Zimmer v. Chenmung County
Performing Aves, 65 N.Y.2d 313, 320 (1983), The duty imposed by Labor Law § 2401} is
nondelegable, meaning that an owner or contracior whe violates this duty can be held liable for
damages, regardless of whether they cxercised actual supervision or control over the work, See,
e.g, Haimes v. New York Tel Co. 46 NY.2d 132, 136—137 {1978). With respect to a falling
object, Labor Law §240 (1 applics where the falling of an objectis related to g significant risk
imherent in ... the relative elevation ... at which materials or loads must be posifioned or secured.”
Rocovich v. Consalidated Edison Co., TE N.Y 2d 509, 514 {1991},
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In asscssing liahility under New York's Scaffold Law, the lepislative intent behind Labor
Law § 240¢1) 1 Lo ensure that appropriate safety mcasures arc in place, regardless of logistical
challenges or inherent danger. See, c.g. Rocovich v. Consofidated Fdison Co,, TR NY.2d 509, 514
(1921). To prevail on a Labor Law § 240¢1) claim, the plainulf must establish that the violation of
the statute was a proximatc cause of his or her injuries. Blake v. Neighborhood Hous, Servs, of
New York Ciry, fnc., | NY 3d 280, 286 (2003). Liability under the Scaffolding Law depends upon
the wjury having resulted from “the failure to use, or the inadequacy of ... a dewvice™ within the
purview of the statute. Orriz v Varsity foldings, LLC, P8 NY 34 335, 340 (2011 (intemnal
quotation marks omitted). Furthermore, when two conllicling versions of an event are presented,
and under either version, satety devices are either absent or inadequate to protect the plaintiff, the
existence of such conflicling accounts does not create an 1ssue of material fact sufficient to
preclude summary Judgmenl. See, Juculane v. City of New York, 214 AD 3d 535 {1st Dep't 2023).

B. Analysis

Defendant William Paley owns the snbject premises pursuant to the contract executed
between William Paley and Blade Contracting, Inc., dated July 20 2017, (See, NYSCEF Doc. No.
47). Delendant William Paley hired Blade Contracting, Ilnc., as the contractor to provide
demelition and construction scrvices, including fagade restoration work, at the subject premises.
Id. Plaintiff contends that s forman, Mr, Jabey Kerr, who also works lor the Blade defendants,
msirueted the workers W manually 1ift the heavy stone, and that Mr. Kerr was aware of the inherent
danger of the task and the difficulty faced by the workers due to the small and tight space. /7d; see
also, NYSCEF Doc. No. 47) The plaintiff testiticd that the plaintift and two of hus co-workers lost
control of a heavy stone whilc atternpting to place the slone on a windowsitl withoul any secunng
ar hoisting deviees. As a resull, the stome slipped off the windowsill and fell straight down,
crushing his leg. (See, NYSCEF Doc. 42 af pp. 46-48. 51, 53, 54}

In opposition, defendant William Paley argues that when an object is being handled by
three experienced tradesmen no safety device is required sinee the stonc was being placed in the
window. Defendant William Paley arpucs that the Blade workers made the decision to move the
stone by hand. {(See, NYSCLEF Do No.o 69). Defendant Willtarn Paley also submitg Mr. Cuorlis
Sloley’s deposition testimony, who testificd that he was not present al the construction site,
however he was informed by the loreman, Mr., Kerr, that the plaintiff dropped the stone “on his
toot purposely™, INYSCFEF Doc. No. 45 af page 11, lines 19 - 24}, Mr. Sloley also testified, inrer
alia, that Mr. Kerr arrived at the worksite after the plaintiff's accident, and Mr. Kerr was able w
pick up the stone on one end, and it only weighed approximately 200 pounds. (See. NYSCEF Doc.
No. 16 at pp. 39

Mr. Sloley attests that the plaintift and the Blade workers at the subject premiscs were
instructed 1o sel up planks resting on the tenth floor window ledge and the floor of (he interior
allice to keep the stone on the plank and to shde the stone up 10 the windowsill where the other
worker from outside the subjeet premises would then shide the stone down to the other side of the
window while using annther plank and attach the stone to a hoist to pick it up. (AYSCEF Doc. No.
40 M. at pp. 30-31). The defendant William Paley acknowledged throupgh Blade’s supervisor’s
deposition testimony that the plamtiff and the Blade workers were not provided a hoist to perform
their work, Mr. Sloley testificd that there were no hoists available to the Blade workers at the time
of the incident because it was not necessary. (NYSCEF Doc, No. 46 Mr. at pp. 54, fines 6-14).
Although, Mr. Sloley testified that a hoist was not used inside due to space constraints, this
limitation does not eliminate the need for a safety device, Plaintiff s work involved positioning the
load at a different level relative to his own, Mr. Sloley's testified that the intended method involved
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in maving the stone was shiding the stone upward on a plank. (NYSCEF Doc. No. 46 Mr. Sloley ot
pp S-31 ines 22-253 1)

This Court {inds that the defendant failed to provide adequate safety devices to the plainhlf,
who was required to place the stone weighing 200 pounds through a tenth-floor windowsl). The
owner or contractor should have devised an allermative method 1o ensure worker safety, Sec,
Rocovich v. Consofidated Edison Co., supra. Here, the stone was unsecured and unsupported by
any safcty deviee while being held at an elevated position relative to the plaintiff. Thus, the
plaintiff’s work was subject 1o apparent nsk arising from an elevation differential, which is
precisely the type of hazard Labor Law §240¢1) aims to mitigate. &d. The "ultimatc responsibility
tor safety practices at building construction jobs”" lics with the owner and the general contraclor.
This duty is nondelegable, meaning that the detendant can be held sirictly Hable for violaling the
duty, and be held hable {or damages, regardless of whether they exercised acrual supervision or
control over the work. Zimmer v. Chemung County Performing Arts, 65 NUY 2d 513, 320 (1985);
Haimes v, New York Tel Co., 46 IN.Y.2d 132, 136-137 (1978)). Accordingly, the plainti/Fs motion
for an Order, pursuant to CPLR §3212, granting summuary Judgment on the plaintiff®s Labor Law
§240¢1) clarm as against the deiendant-owner, William Paley is granted.

IIL Defendants Blade Contracting, Inc. and Blade General Contracting, Ine.’s Crass-Motion
for Summary Judgment

A cross-motion is “merely a motion by any party against the party who made the original
motion, made retumnable at the same time as the oripinal motion.™ Pafrick M. Connors, Practice
Commentaries, McKinneyv's Cons. Laws of N Y., Book 7B CPLR (22151, see also, CPLR £2213),
see also, Kershtaw v. Hosp. for Speefal Surgery, 114 A D3d 73, 87 (15t Dep’t 2013). The Court
has “heid that |a] cross motion was not sufficiently related to the main motion and refused to
entertam 1. Maggio v 24 W 57 APF, LLC, 134 AD.J3d 621, 628-29 (1st Dep’t 2015) [internal
citations omitted].

Here, the main motion filed by plaintiff sought summary judgment on the plaintift™s Labor
Law $240¢} claim as against the defendant, William Paley. The Blade defendants led a cross-
mation secking summary judgment and dismissal of all causes of action assented against them by
plainitfi for 1) negligence; 23 violation of Zabor Lew $200, 3) violation of Labor Law §240(1; 4)
vinlaton of Labor Lew §241(6); and 3) violation of M Y. Industrial Code ¢5 23-1.5; 23-1 7¢d)-{1);
F3-1.22; 23-0. 24 23-4. 27, 23-2 1iby 23-6.1; 23-6.2; 23-6.3, and (he dismissal of all cross-claams
asserted by defendant William Paley for 1) commuon law indemmification; 2} common law
contribution; 3) contractual indemnification; and 4} breach of contract for failurc to procure
insurance.

Plainu [T [ied opposition to the cross-motion arghing this is not a true cross-motion since the
plaintiff did not move against the Blade defendants in his own mation for summary judgment and that
the movant-plaimlitl in the main motion limited his arguments solely to Labor Law §240(1}, with no
mention of the common law negligenee, Labor Law §206 or Labor faw §24176) causes af action.
(NYSCEER Daoc. No. 793 Delendant-owner, William Paley, did not file opposilion 1o the Rlade
defendant’s cross-motion, However, William Paley filed a separate motion seeking sumimary
Judgment in Motion Sequence Number 003, (See, NYSCEF Doc. Nos. 57 - 86).

Here, the Blade defendants’ cross-motion improperly seeks relief from the nonmovant,
William Paley. The cross-motion also seeks relief not related 1o the plaintif®s motion for summary
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Judgment solely regarding Labor Leow $2460¢71 1" As such, this Court declines to consider the Blade
defendants’ cross-maotion. fd.

Accordingly, it 13 hereby

ORDERETD that the motion filed by plaintiff Paul Maddix for an Order, granting plaintiff
summary judgment as to lability on bis Labor Lew § 24041 1 clam 1s GRANTED; and it is further

ORDERED thal as stated herein this Court declines to the consider the defendants, Blade
Contraciing, Inc. and Blade General Contracting, Inc.’s cross-motion for an Order granting
sumimary judgment and dismissing all causes of action and cross-claims asserted against them by
plaintiff and/or co-defendant William Paley since the cross-motion was not sufficiently related to
the main motion; and it is further

ORDERED that any requested relicf sought not cxpressly addressed herein has
nonctheless been considered: and it is further

ORDERED that within 30 days of entry, movant-plaintlf shall serve a copy of this
Decision/Crder upon the all the parties with notice of entry.

This constitutes the Decision and Order of the Court.
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