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INDEX NO. 155441/2021

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LISA S. HEADLEY PART 28
Justice
smmemee X INDEX NO. 165441/2021
PAUL MADDIX, Plaintiff MOTION DATE 10/08/2024
v MOTION SECE NO. ana
WILLIAM PALEY FOUNDATION, ING, BLADE
CONTRACTING, INC. BLADE GENERAL CONTRACTING, DECISION + ORDER ON
INC. WLA ENGINEERING, P.C. MOTION
Defendant.
X

The following e-filed documents, listed by NYSCEF document number {Motion 003) 57, 58, 59, 80, 61,
G2, 63, 64, 65, 66, 67, 68, 75, 77, 82, 83, B4 85

wera read on this maotion toffor JUDGMENT - SUMMARY

Plaintiff, Paul Maddix (“plaintifi™), commenced this action to recover damages for injurics
he allegedly sustmined while working at the construction site located at 1 East 53rd Street, New
York, WY 10022 {“subject premises’™) owncd by defondant William Paley Foundation, Ine.
(“William Paley™). William Paley retained the co-delendants, Blade Contracting Inc, and Blade
(General Contracting ine. (“the Blade defendants™) as the general contractor on the construction
project. ' ' .

Before the Court s the movant-defendant William Paley’s motion for summary judgment,
pursuant o0 CPLR $32/2) 1o dismiss the portion of the plaintlTs complaint based on general
negligence and violations of Labor Law 200 causes ol actions. {(See, NYSCEF Doc, No. 37 - 655
In addition, defendant William Paley seeks summary Judgment as against the 3lade defondants on
the crossclaims for contractual indemnification and breach of contract for failurc to procure
insurance. (NYSCEY Doc. Nos. 37-86) The Blade defendants filed opposition to the motion, (See,
NYSCEY Daoc. No. 82). Plaintifi also filed opposition to the motion. {See, NYSCEF Dog, Mo, 83).
William Paley filed ateply. (See, NYSCEF Doc. No. 86,

“lt1s well settled that the proponent of a summary judgment motion must make a prime
Jaete showing of entitlement to judgment as a matter of law, tendering sofficient evidence
demonstrate the absenec of any material wssues of fact.” Puliman v. Sifverman, 28 N.Y.3d 1060,
1062 {2016), Alvarez v. Prospect Hosp., 08 NY.2d 320, 324 {1986). “Failure to make such
showing requires denial of the maotion regardless of the sufficiency of the opposing papers.”
Winegard v. New Yok Univ, Med, Crr, 64 WY .23 851, 833 (1985) (imdernal cirations omitted),
“On a molion for summary judgment, facts must be viewed in the light most faverabie to the non-
moving parly.” CPLR & 3212, "Onee such prima facie showing has been made, the burden shilts
to the party opposing the motion to produce cvidenliary proof in admissible form sufficicnt to raise
material issues of fact which require a trial of the action.”™ Cubrera v. Rodriguez, 72 A.D.3d 553,
5353-354 (15t Dep't 2010),
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Negligence and Labor Law §2{10

In suppert of the motion, defendant Williarm Paley argues, infer afia, that there was no
dangerous or defective condition within the office space that would trigger Hability under Fabor
Law 200 or common law negligence because “this aceident arose oul of the means, manner and
niethod of Blade's work.” (See, NYSCEF Doc. Ne. 38). Therelore, William Paley subimits that the
plaintiff must establish that William Paley direcled and controlled the plainoif™s injury producing
work. fd.

In opposition, the Blade delendants argue, infer alia, that even though William Paley or its
representatives were not on the construction site, New York law holds the owner liable for the acts
or omissions of its statulory agent, (See. NYSCEF Doc No. 82). William Paley, in care of
Newmark Grubh Knight Frank, executed a contract dated Tuly 20, 2017, with Blade Contracting,
Inc. {(See, NVSCEF Doe, No. 63). The Blade defendants argue that Newmark is William Paley’s
slatutory agent for labor law purposes. (NYSCEF Doc. No 44 ar 13:3-14:1). The Blade defendants
argue Blade’s emplovees could not pertorm their work without Newmark’s building manager, who
provided guidance and assistance in transporting the stones from where they were stored in the
basement up to the tenth Noor. (NYSCEF Doc. No, 42 at 40:13-17). In addition, the Blade
defendants argue they lacked the abilily to control the means and methods of the work since they
needed to follow the building manager's directions 1o avoid interfering with the building’s tenants.
Theretore, the Blade defendant’s position is that Blade's employees could only perform work with
the direct assistance of William Paley and/or its statutory apent, hewmark. (See, NYSUEF Doc.
No. 82)

In opposition, plaimiff argues, infer alia, that defendant William Paley, through its agents
and emplovees, exercised supervisory control over the construction work, Plaintiff westified thai
Blade cinplovees, “got the instruction from the building, the supervisor the maintchance puy in the
building (sic).” (See, NYSCEF Doc. No. 64 and 83). Plainuff also testified that no one from the
building provided him with equipment or directed his work, (NYSCEF Doc. No. 63 ar Exhibit "G
page Y8). Plantiil asserts that Blade™s supervisor, Curtis Sloley, testificd that all safety eguipment,
trols and instruclions as to technique and performance of the work were given “exclusively by
Blade employees.” (Exhibii “J7 pages 76 - 77 NYSCEF Doc. No, 68). Plantill testified that
William Paley’s emplovee or agent mnstructed and assisted the plamntift and his co-workers to
remove a chair and a desk to clear the way for the workers 1o access the window, (NYSCEF Dac.
No. 64 af Exhibit "I page 40-41). Further, the plainolf ¢laims the defendant’s motion must be
denied becausc there are issues regarding whether the common-law negligenee claim and the
violation of Labor Law §$2(H) apply in this case given that the subject aceident involves both a
hazardous condition and issues related to the mcans and methods of work, {See, NYSCLEE Doe. No.
433,

Lahor Lena 3210 claims arise from an allezed defeet or dangerous condition existing on the
premiscs and those arising Irom the manner in which the work was periormed. X ¥ Labor Law
200, Under Labor Law $200, 1115 the general duty of pwners and contractors to make certain al
equipment, machinery, and devices are positioned, operated, and guarded in a sccure manner. fof
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“For an owner o be held liable for common-law neglizsence or pursuant to Labor Law $200, a
plamitfl must show that the owner supervised or controlled the work or had actual or constiuctive
notge of the unsale condition causing the accident.” Cwartas v. Kowrkoumelis, 265 ALN2d 293,
626 NUY.5.23 475 (1999,

ITere, the Court finds that Defendant William Paley has failed to cstablish its prima facie
entitlement to summary judgment as a matter of law, Specifically, the cvidence submitted indicates
i Iridhle issue as to whether the owner, defendant William Paley, exercised the requisite control
over the means and methods by which the work was carried out and whether the defendant
breached its commen law duty to provide the plaintiff with safe working conditions. Accerdingly,
the Court denies the branch of Defendant William Paley's motion for summary judgment
dismissing the plaintitf’s claims alleging common-taw negligence and a violanon of Labor Faw
$20)i1.

Contractual Indemnification Claim

In the motion, defendant William Paley contends that there is a contract executed between
the owaner, William Paley, and contractor, the Blade defendants, which includes an indemnification
clause. {See, NYSCLF Doc. No. 63 af § 53.1./1 - 12). Defendant William Paley argucs that the
deposition testimony of the partics “unequivecally demonstrates that the plaintiff's injuries arose
out of Blade’s work.” According to William Paley, pursuant to the indemnification clause, the
Biade defendants agreed to indemnify and hoeld harmless the defendant William Paley, among
athers, trom claims that might artse from waork that causes hodily ingury or property damage, when
such harm results from the negligence of the Blade delendants or their subeontractors—even i the
Owner is partly at fault. fSee, NVSCEF Doe. Mo, 38). Therelore, delendant William Paley argues
that it is cntitled to summary judgment on its contractual indemniy claim.

In opposition, the Blade defendants assert that under New York law, a parly seeking
contraciual indemmity needs only o prove that 11 was free from negligence and held liablz solely
by statutory mandate. The Blade defendants funther argue that since the defendant William Paley
has not established that 1t 1s [ree from neghigence, the Court should deny its motion for summniary
jndgment on it indemnification clatm, The Blade defendants also argue that there are issues of
facts regarding the defendant William Paley's direction and control over the work performed, and
therefore, the defendant-owner is not entitled to swnmary judgment.

In the moving papers, the defendant William Paley cites to an indemnilication clause that
does not appear in the contract executed between the owner and contracior, annexed as Exhibit E.
{See NYSCEF Doc No. 38 ar || 20 and NYSCEF Doc. No. 634 Here, there is an ambiguity as to
the existence of an indemnity clanse in cffect, specifically at the time of the accident, between
defendant William Paley and the Blade defendants. As such, the defendant William Paley’s motion
application for summary judgment as to contractual indemnification against the Blade defendant
is denied.

Breach of Contract fur Failure to Procure Insurance

Lastly, in the motion, defendant Whlliam Taley argues, infer @lia, that their contract with
the Blade defendants required the Biade defendants o procure insurance for their work and include
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the William Paley Foundation as an additional insured party. (See, NYSCEF Doc. No. 38).
Spectfically, defendant William Paley submits that the contract expressly requires, infer alia, the
conlractor o obtain insurance from an autherized provider (o cover cluims arising from its
operations, including those caused by the contracior’s negligent acts or omissions [.] /2 Thus, the
defendant contends that the Blade defendants breached the contract and have failed to fultill their
obligation to obtain the required nsurance and name William Paley Foundation as an addiiional
insured, thus William Paley 13 entitled to damages. '

In opposition, the Blade defendants argue, inmrer afic, that delendant William Taley
excluded this purported confractual requircment from the contract, and the General Conditions
were not annexed to the parties’ negotiated and exccuted Contraci. (See, NYSCEF Doc. No. 82).
The Blade defendants cantend that that the requirement to provide insurance s found solely in the
General Conditions, which are incorporated by reference into the contract.

"This Court finds that the insurance clause referenced in paragraph 33 of defendant William
Paley®s affirmation in support does not appear in the contract referenced by defendant Wilkiam
Paley in fxfiifrit £, (See, NYSCEF Doc. No. 38 and 63), Here, there 1s arnbiguity as to the existence
¢l an insurance clause, which leads to a question of fact precluding defendant William Paley from
summary Judgnient in relation to its breach of comtract claim. See, 388 Realty (hener LLC v
Amtrust Intl. Underwriters Lid, 192 AD3d 449 (st Dep’t 2021),

Accordingly, it is hereby

ORDERED that the portion of defendant William Paley’s motion for an Order, pursuant
W CPLR y32/2, granting defendant William Paley summary judgment on the issue of hability as
it related to Labor Low $20( and neghgence causes of actiion 1s DENTED; and it is further

ORDERETD that the portion of defendant William Paley’s motion for an Order, pursuant
to CPLR $3212. granting defendant William Paley summary judgment as against Blade
Contracting Inc. and DBlade General Contracting Inc. on the cross claims for contraciual
indemnification and breach of contract for fallure to procure insurance is DENIED:; and it is further

ORDERED that any requested reliel sought not expressly addressed herein has
nonetheless been considered; and 1115 Turther

ORDERED that within 30 days of cntry, movant-defendant shall serve a copy of this
Decision/Order upon the all the parties with notice of eniry.

This constitutes the Decision and Order of the Court.
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