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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 53 

---------'----'-------------'---__....c----'-X 
HOULIHAN LOKEY CAPITAL, INC., 

Plaintiff, 

-v-

CHARAH SOLUTIONS; INC.,SER CAPITAL PARTNERS, 
LLC 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO'. 

655057/2023 

10/15/2024 

001 

Defendant. 
DECISION+ORDER ON 

MOTION 
-----,--..-,'--,-,----,.-----,--,--,-,---0--.,.._--X 

HON, ANDREW BORROK: 

The following e~fited documents, listed by NYSCEF document number {Motion 001 ) 18, 19, 20, 21 ; 22, 
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36-, 37, 38, 39, 40, 41,42, 43,44, 45, 46, 47, 48 
were read on this motion to/for SUMMARY JUDGMENT{AFTER JOIN DER 

Houlihan Lokey Capital; Inc; (Houlihan}' s motion for summary judgment as (I) to its breach of 

contract claim (first cause ofaction) levelledagainst Charah Solutions, Inc, (Charah) and (II) its 

tortious interference with contract claim (second cause of action) to the extent set forth below as 

against SER CZtpit,al Partners~ LLC (SER) is GRANTED. 

THE RELEVANTF ACTS AND CIRCUMSTANCES 

Reference is made to a certain linambiguous Jetter agreement ( the Agreement; NYSCEF Doc. 

No; 6), dateclas of November 12, 2019, by and between Charah and Houlihan pursuant to which 

Charah retained Houlihan as its exclusive financial advisor for various potential transactions 

(NYSCEF Doc; No. 5 1 l). Tetms used but not otherwise defined herein shall have the meaning 

ascribed thereto in the Agreement. 
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As relevant. pursuant to ·s.ection 2(d) of the Agreement, ihe. parties .agreed that .. Hotilihan would 

receive a cash Sale Fee in connection with,any Sale Transaction equal toL6%.ofthe total 

transactiortvalue for share prices up to and including $35Oplus4,0% of the total incremenW 

· value transaction value for a price per shares greater thari $3" .50 .i 

The Agreement defines aSale Transaction as: 

thepossihlemerger, consqlidation, joint venture, partnership;-spin-off, spiit ... off; business 
combination, tender or exchange offer,_acquisition,,.sale, distribution, transfer or other 
dispo~iti9n of assets or e.quity intere_sts, or shnilat transaction, involving more than -50% 
of the business, assets or equity interests ofthe Company and/Qr any ·of Hs subsidiaries or 
affiliates, pr any right or .option to acquire any of the :foregoing, in one or more 
transactions (othetthan an Allied Transaction) -· . 

(NYCEF Doc. No. 6 § 1), ·Separa..te-from the·sale. Fee; pµrsuant to:S.ection2(b) ofthc,=: Agreement, 

·theparties agreed that Charahwould pay Houlihan (i) anai;J.ditionaJcash fee of$500,000for 

delivering art Allied Opinion (i.e., a fairness· opinion .as to the sale .of Chara,h ,·s subsidiary) and 

(H) an adqit~orial cash f¢.e of$ I ,00.0,000 for .delivering a Sale, Opinion-(i. e,, a fairness opinion as 

to the sale of Charah; id. g2[b ]). 

Additionally, and pursuant to· Section 2(f) and (g) of the A~reement, __ the parties agreed that if 

Charah _pursues .either a Financing Transaction or a Restructuring Transaction, Houlihan would 

be paid. a .Financing Fee or Restructuring Fee, as applicable.1 in addition to any other fees due 

un.4er the agreement. 

A Financing.'Transaction is defined as: 

i The parties agteethat-becatise QfChai'ah stock splits, $3.50 was adjusted to·$J5per shate(NYSCEFDoc. No. 39 ,r 
13). . 
· 65505712023 HOULIHAN LOKEY CAPITAL, INC. vs. CHARAH SOLUTIONS, INC; ET AL Page_.2 ci_f 9 Motion No. 0.01 . . . . 
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the possible private p~acement of equity, equity-linked or debt securities(including, 
without limitation, any convertible securities, preferred stock, unsecured, non-senior or 
subordinated debt securities, and/or senior notes or bank debt) ( any or all of which being 
"Financings") to provide financing to the Company and/or any of its subsidiaries or 
affiliates, or any entity fonn:ed by or at the direction of the Company, in ohe or more 
transactions 

(id. atl}. A ResttucturingTransactionis defined as: 

the possible repurchase or resttuchrring of the Company's and/or any ofits subsidiary's or 
affiliate's equity or debt securities or indebtedness or any amendments or modifications tc, 
the Company'sand/orany of its subsidiary's or affiHate's debt Securities or indentures 
whether or rtotiil connection therewith, involving, by or on behalf of the Company or any 
.of its. subsidiaries or affiliates, an offer to purchase or exchange for cash, property, 
securities, indebtedness or other consideration, or a solicitation of consents, waivers of 
authorizations with respect thereto, in orte or more transactions 

(id.).· The Agreement provides that "an Allied Transaction, Sale Transaction, Financing 

Transaction; Restructuring Transaction are each referred to herein as a 'Trartsaction"'(id. at2). 

However, and significantto the dispute, the parties did agree to some limits as to the overlap bf 

some fees. Tc, wit, pursuant to Section 2(g), the parties provided that where they could not agree 

on the classification of a particular Transaction as either a Financing or Restructuring 

Transaction with only one third party; in such case, only one ff:e. was due: 

In the eventthe Company and Houlihan Lokey are unable to agree in good faith upon the 
classification ofany single Transaction as a Financing Transaction orResttuc;turing 

· Transaction, or ifa single Transaction with only one third party shall consist of two, or 
more, of the foregoing types of Transactions, or elements thereof, Houlihan Lokey shall 
receive only one Transaction Fee in respect of suchTransaction, which shall be the 
greatest such Transaction Fee payable to Houlihan Lokey as calculated in acc:ordance 
with the terms of this Agreement. 

(Id § 2[g] [ emphasis added]). Significantly, however, the parties didnot provide for a credit to 

Charah for arty increase in value of Cha.rah or any further offset agai:hstaSaJe Transaction based 

655057/2023 HOULIHAN LOKEY CAPITAL, INC. vs. CHARAH SOLUTIONS, INC. ET AL 
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on other transactions consummated ot other fees payable to Houlihan in connection with other 

transactions done with other parties. 

Pursuant to Section 4 and Schedule A ofthe Agreement; the parties agreed that Chatah would 

indemnify and reimburse Houlihan for all reasonable out-of-pocket expenses, including 

reasonable fees and attorneys' fees incurred in connection with any lawsuit brought to enforce 

this Agreement (id. § 4 and at 16). 

In March 2022, the Charah Board directed Houlihan to solicit interest in a potential acquisition 

of Chatah (NYSCEF Doc. No. 5,T 22). Ultimately,Charah and AcquisitionPatent0423 Inc., an 

affiliate of SER, successfully consummated a merger transaction. · In conrtectioh with the merger, . . . 

Houlihan delivered a Sale Opinion on or about April 16, 2023 (NYSCEF Doc No. 5 ,T,T38-42; 

NYSCEF boc No. 39 ,T,T 26). The merger closed on July 131 2023; with a totalTrnnsaction Value 

of approximately $279 million (NYSCEF Doc. No. 5 ,T45; NYSCEF Doc. No. 39 ,T 29). 

On May 10, 2023, Houlihan issued an invoice for the Sale Opinion Fee plus legal fees and out of 

pocket expenses, totaling $1,026,844.70 (NYSCEF Doc. No. 26). This fee was not paid upon the· 

closing of the merger on July 13, 2023 (NYSCEF Doc. No. 34 ,-rifl0-11). 

By Invoice# 4 (NYSCEF Doc, No. 42), dated July 11, 2023, Houlihan issued aninvoice for the 

. Sale Fee in t.he amount of $4,464,501, plus legal fees, out of pocket expenses, and amounts 

outstanding from priorinvoices.2 

2 Invoice #4 includes a $1,000,000 cr~dit for a Sale Opinion Fee although the parties agree thatthis was not paid 
until October 6, 2023 (NYSCEF Doc. No. 34 1 13; NYSCEF Doc. No, 3 9 1 31). . 
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By letter; dated September 1, 2023 (NYSCEF Doc. No. 24 at 3), from Charah to Houlihan, 

Charah refused to pay the invoice taking the untenable position that fees paid in connection 

cert~in transactions which occurred years earlier should be credited against the fees due to 

Houlihan in connection with 2023 merger transaction; 

In particular, Charah has already paid fees for the following components of the 
Transaction Value: 

Date 
2/27/20 
8/24/21 
11/11/21 

Transaction Value 
Series A Preferred Stock $39,803,755 

· Senior Notes $135,000,000 
ABL Credit Transaction Fee $7,736,087 

Fee Paid 
$1,000,000 
$2,420,000 
$300,000 

(id.). The problem however is that the unambiguous Agreement does notprovjde for a credit for 

dated transactions to more than a single third party. 

In response, Houlihan issued a revised invoice, dated September 18,. 2023 (NYSCEF Doc. No. 

28) for $4,500,787 .65 in respect of the Sale Fee, legal fees and outof pocket expenses, pl us the 

outstanding balances due from a certain May 2022 invoice and January 2023 invoice;· The 

revised invoice did not include the· credit that Charah demanded. 

By letter (NYSCEF Doc, No. 25), dated September 29, 2023, Charah agreed to remit payment of 

$1,027,150.31 to satisfy the amount owed set forth in the July 2023 Invoice (the Sale Opinion 

Fee; legal fees and out ofpocket expenses; id at 2) but otherwise disputed the amount of the Sale 

Fee taking the incorrect position that they were still entitled to a credit for the Sale Opinion Fee 

as againstthe Sale Transaction Fee even though they paid the Sale Opinion Fee six months late.3' 

3 Charah paid the Sale Opinion Fe(, on or about October 6,'2023 {NYSCEF Doc. No. 34 'lf I 3). 
655057/2023 HOULIHAN LOKEY CAPiTAL, INC. vs. CHARAH SOLUTIONS, INC. ET AL 
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Charah has also failed to pay Houlihan' s previous expenses. On May 19, 2022, Houlihan issued 

Charah an invoice for $9,780.22 for reimbursable expenses incurred by Houlihan (NYSCEF 

Doc.No. 29). On January 19~ 2023, Houlihanissued an invoice for$17,056.79 fot reimbUrsable 

expenses (NYSCEF Doc. No. 3 0). As part of the September 18, 2023 revised invoice, Houlihan 

invoiced an additional charge of $1,532.64 for reimbursable expenses (NYSCEF Doc. No. 28). 

Charah has failed to r~imburse Houlihan for these expenses (NYSCEF Doc. No. 34 ,r 20), 

Houlihan alleges that SER knew ~he terms. of the Agreement and intentionally procured Chatah' s 

breach of the Agreement by directing and causing Char ah to fail and refuse to pay Houlihan for . . . . 

the Sale Fee, associated fees, and expenses (NYSCEF Doc.No. 5 ,,r 81-82). 

Houlihan then brought this lawsuit alleging breach of contract as against Charah and tortious 

interference \Vith contract as against SER. Now, Houlihan moves for summary judgment as to its 

cause of action sounding in breach of contract{first cause of action) and partial surtnnary 

judgment as to its cause ofaction sounding in tortious interference of Contract (second cause of 

action). 

DISUCSSION 

On a m:otion for summary judgment, the movant ''must make a primafacie showing of 

entitlement to judgment as a matter oflaw, tendering sufficient evidence to demonstrate the 

apsence of any material issues of fact" (Alvarez v Prospect Hosp., 68 NY2d 320, 324 [ 1986], 

citing Winegrad v New York Univ. Med. Ctr., 64 NY2d 851; 853 [1985]); The opposing party 

655057/2023 HOULIHAN LOKEY CAPITAL, INC. vs. CHARAH .SOLUTIONS; INC; ET AL 
Motion No. 001 
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must then "produce evidentiary proofin admissible fonn sufficient to require a trial ofmaterial 

questions offact"thatits cJaiinrestsupon (Zuckerman v New.York; 49 NY2d557,562 [1980]). 

l Summary Ji.idgment is granted as to the breach of contract claim 

To prevail upon a cause of actionfor breach of contract, a plaintiff must prove that: (i) a contract 

exists; (ii) plaintiff performed in accordance with the contract~ (iii) the defendant breached its 

contractual obligations; and (iv) the defendant's breach resulted in damages (34-06 73, UC v 

Seneca lnS:. Co., 39 NY3d44, 52 [2022]). 

The parties do not dispute the existence of the contract; that Houlihan performed under the 

contract or that some money is owed to Houlihan and that as a result Houlihan has been 

damaged. The dispute surrounds solely the amount due Houlihan. . . . . .. 

According to Houlihan; approximately $4.5 million is due and owing; In support of their 

position, they adduce (i) the Agreement, (ii)· a United States· Securities and Exchange 

Commission Schedule 14A Proxy Statement (NYSCEF Doc. No. 23), (iii) letters from Charah to 

Houlihan in which Charah disputes the monies owed to Houlihan pursuant to the Agreement 

(NYSCEF Doc. Nos. 24 and25), (iv) invoices issued by Houlihan to Charah for payment 

pursuant to the Agreement (NYSCEFDoc. Nos. 26-30), and (v) a Certain Affirmation of Jordan 

L. Mendel in Supportof Plaintiff's Motion for Summary Judgment and Partial Summary 

Judgment (NYSCEFDoc. No. 34). 

655057/2023 HOULIHAN LOKEY CAPITAL, INC, vs. CHARAH SOLUTIONS; INC. ET AL 
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In their opposition papers, artd as discussed above,· Chamh argues that it should .be entitled ·to a 

credit as to money (which Charah concede~ is due Hm1lihan) base.cl on certain prior transactions 

which they· do not assert involved the ~ame third party. As discussed above. the position is 

irteconcilatJlY: at odds with th~ negotiated agreement between the parties. As such, Charah fails 

to:raise.a-material issue· of fact warranting further proc·eedip.g c:J,nd:_Houlihan can.sµbmit 

juclgment. 

As·-·discussedabov:e, Charah is also entitled reasonable attorneys' fees and .expenses (Moelis & 

Co. LLC v OcwehFin. Corp., 203 AD3.d 469. [IstDept2022]). 

II. SU11ll11ary Judgmentis granted as to the.breach _c:ifcorttfact elem~nts of the_tortious 
interference claim 

To.-·state ·a cause of action for tortioµs interference with contract, the pla1ntiff must prove "the 

existence of~ valid contract b~tween the plaintiff and a third party, defendant's knowledge of 

that contract, defendant's intentional procurement of the third-party's breach pfthe co:ti.tra~t 

withoutjustificatiort,.actual breach of the co:nttact,·and 4amages resul_ting .therefr9m" (330 

Acquisition Ca., LLC v Regency Sav. Barik, F.SB ..• 293 AD2d 314:. 315_ [1st Dept 2002] citin,g 

Lam.a Ho_ldingCo. v. Smith Barney, Inc., 88 N.Y.2d 413,424, 646N,Y.S,2d 76,_·668 N.E:2d 

13-70). However. one can not tortuously irtt¢rfere with thei;r_.qwn contract (see Ashbyv.ALM . . 

Media, LLC, 110 AD3d 459- [i stDept 2013]). 

According to Houlihan an affiliate of SER merged intQ Charah :earlier this ye~ (NYSCEFDoc. 

No. 5 12). As discussed above; this" is the transaction which tonn~ the predicate for the fees due, 

65505,7/2023 HOUl:,IHAN LOKEY CAPITAL, INC. vs. CHA RAH SOLUTIONS, INC. ET AL 
Motion No. 01i1 
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Houlihan moves for partial summary judgment as to only two elements of their tortious 

interference claim: (i) that there was a valid contract between Houlihan and Charah and (ii) that 

there was a breach of that contract. As discussed above this is established and Houlihan's 

motion is granted solely to this extent as to its tortious interference with contract claim. 

The Court has considered the parties' remaining arguments and finds them unavailing. 

Accordingly it is hereby 

ORDERED that Houlihan's motion for summary judgment as against Charah as to its claim 

sounding in breach of contract is granted and its motion for partial summary judgment as to its 

claim sounding in tortious interference of contract is granted solely to the extent set forth above; 

and it is further 

ORDERED that Houlihan may submit judgment; and it is fu1ther 

ORDERED that a status conference is scheduled forthwith. 

3/14/2025 
DATE ANDREW BORROK, J.S.C. 
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