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At IAS Part 99 of the Supreme Court 
of the State of New York, held in and 
for the County of Kings, at the 
Courthouse located at 360 Adams 
Street, Brooklyn, NY 1 l 201, on the 
3/'srday of March 2025. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART 99 

------------------------------------------------------------------------------X 
MELVIN R. PARRALES, 

Plaintiff, 
-against-

TISHMAN CONSTRUCTION CORP. and PRATT INSTITUTE, 

Defendants. 

------------------------------------------------------------------------------X 
TISHMAN CONSTRUCTION CORP. and PRATT INSTITUTE, 

Third-Party Plaintiffs, 

- against -

AM ARCHITECTURAL METAL & GLASS INC., 

First Third-Party Defendant. 
------------------------------------------------------------------------------X 
AM ARCHITECTURAL METAL & GLASS INC., 

Second Third-Party Plaintiff, 

- against-

CONSOLIDATED SCAFFOLD CO. and VALLEY FINISH, 
INC. 

Second Third-Party Defendants. 
------------------------------------------------------------------------------X 

• 3 1 2Illl 

DECISION 
and 

ORDER 

Index No.: 519669/2019 
Mot. Seq. No.: 6-10 
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After oral argument, the following papers were read on this motion pursuant to CPLR 22 l 9(a): 

Papers NYSCEF 
DOC.# 

MS#6 
Second Third-Party Defendant, VALLEY FINISH, INC.' s motion pursuant to CPLR 
3 212 granting summarv i udgment in its favor and supporting papers (MS#6) ............... 128-153 
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Plaintiff Parrales; Attorney Affinnation of rio position (MS#6) ...........•.................... 281 
Defendant/First Th ird-Pa,rty defendant/Second Third-Party Plaintiff/ AM 
ARCHITECTURAL METAL & GLASS INC. Opposition papers (MS#6) .... , ....... , ..... 307-308 
Response<of Second Third-Party Defendant VALLEYFTNISH INC.; to Counter 
StatementofMaterial Facts Of Second Third-Party Plaintiff,.A.M. ARCHITECTURAL 
METAL & GLASS pursuant to 22 NYCRR 202.8( g)(b )(MS#6) ................. , ............. 313 
Second·Third-Partv Defendant VALLEY FINISH INC.;s reply (MS#6) ........•........... 314 
Second Third-Party Defendant VALLEY FINISH. INC.' sreply ( MS#6 ) ........... , ..... , .. 315 

MS#7 
PlaintifP s. motion for summary judgment on the issue. of liability against defendants 
1'ISHMANCONSTRUCTION CORP., PRATT INSTITUTE, andAM 
ARCHITECTURAL METAL & GLASS ING. pursuant to Labor Law §§240(1), 240(2) 
and 241(6) (l\11.S#7) ................................. , ... '"'·" .... , ......... , ................ · .............. · .............. 155-172 
Defendants/Third-Party Plaintiffs TISHMAN CONSTRUCTIONCORPORATION OF 
NEW YORK d/b/aAECOM TISH1vfAN i/p/h1 "TISHMAN CONSTRUCTION CORP." 
and PRATT INSTITUTE's (hereinafter "Defendants/Third-Party P.laintiffs") opposition 
papers (MS#7) .......... , ................... , ................................................... , .... , ............. 288:-290 
Defendants AM ARCHITECTURAL METAL & GLASS INC.'s (hereinafter referred to 
as "AM Architectural") opposition papers (MS#?) ......... , .......................... , ..•. , ... 300~301 
Defendant/Second Third-Party Defendant, CONSOLIDATED SCAFFOLD INC., s/h/a 
CONSOLIDATEDSCAFFO:LD anci.CQNSQLIDATED SCAFFOLD CO (hereinafter 
referred to as ''CONSOLIDATED") (MS#7) ...................................................... 306 
Plaintiff's reply (MS#?) ... ,· .. , ........ ;·.· ....... ,., ........ : ...... , .......... ·, ..... ·, .... , ........... • ............... 317 

MS#8 
Defendants/Third-Partyplaintiffs TISHMAN CONSTRUCTION CORPORATION OF 
NEWYORK D/B/AAECOMTISHMAN i/p/h as "TISHMAN CONSTRUCTION 
CORP." arid PRATT INSTITUTE's motion l) dismissil1g the complaint; 2}granting 
summary judgment in: favotof TISHMAN CONSTRUCTION CORPORA HON OF 
. . . . . . .. · . . . .· . 

NEW YORK D/B/ A AEC:OM TISHMAN i/p/h as ''TISHMAN CQNSTRUCTf ON 
CORP." and PRATT INSTITUTE against Defendant/First Third~Party 
Defendant/Second Third-Party PlaintiffAM ARCHITECTURAL METAL & GLASS 
INC. pursuant to the contractual indemnification and breach. of contract for failure to 
procure insurance causes of action; 3) granting summary j u<igment in favor of 
TISHMAN CONSTRUCTION CORPORATION OF NEW YORK D/B/A AECOM 
TISHMAN i/p/h as "TISHMAN CONSTRUCTION CORP." and PRATT INSTITUTE 
against Defendant/Second Third-Party Defendant CdNSOUDATED SCAFFOLD CO. 
pursuant to the contractual indemnification and breach of contract for failure to procure 
insurance cross-claims; 4) setting this matter down for.an inquest as to the attorneys' fees 
and costs owed by AM ARCHITECTURAL METAL & GLASS INC.; 5) dismissing all 
cross~claims anclcounterclaims against TISHMAN CONSTRUCTION CORPORATION 
OF NEW YORK D/B/ A AECOM TISHMAN i/p/h as "TISHMAN CONSTRUCTION 
CORP:;; and PRATT INSTITUTE (MS#S) .................... ,., . ........................ , . , ..... 173-199 
Plaintiffs oooosition papers (MS#8) ........................... , ................................... 282-283 

1 "i/p/h" is used by this party to mean "improperly sued herein." The court suggest thatin the future any party using 
an unknown acronym provide its meaning. the court suggest using ''s/h/a" (sued herein as) and "d/b/a" (doing 
being.as) as the accepted acronyms when a party's legal name is different than the name reflected in the caption. 
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Defendant AM ARCHITECTURAL METAL & GLASS INC 's (hereinafter referred to 
as ''AM Architectural") partial opposition (MS#8) •....... , , ..............•......... ; ......... , , . 303-304 

Defendants/Third-Party Plaintiffs TISHMAN CONSTRUCTION CORPORATION OF 
NEW YORK d/b/a AECOM TISHMAN i/p/h as "TISHMAN CONSTRUCTION 
CORP/' ("Tish.man") and PRATT INSTITUTE ("Ptatt")(collectively 
"Defendants/Third-Party Plaintiffs'') reply to. plaintiffs opposition ........................... 315 
Defendimts/Third:..cParty Plaintiffs TISHMAN CONSTRUCTION CORPORATION OF 
NEWYORKd/b/a AECOM TISHMAN i/p/h as "TISHMAN CONSTRUCTION 
CO RP." ("1ishman'1) and PRA IT INSTITUTE' s ("Pratt'.') (collectively 
"Defendants/Third~Partv Plaintiffs';) reply to AM Architectural's onnosition ................ 316 

MS#9 
Defendant AM ARCHITECTURAL METAL & GLASS INC.' s ("AM 
ARCHITECTURAL") motion for l).·sunimary judgment dismissing plaintiffs claiins; 2) 
dismissing any and all cross,,.claims and/orThird~Party claims against movant, 3} · 
granting AM Architectural summaryjudgmerit on its cross-claims and Third~Party 
claims for contractual indemnity; cmmrion law indemnity, and/or Cbntributio_n against 
CONSOLIDATED SCAFFOLD CO. and VALLEY FINISH, INC. (MS#9). , ............... 201-232 
Plaintiffs opposition papers (MS#9) ............... , ..................... , ...................... , .. 284-285 
Defendants/Third-Party Plaintiffs Tishman Construction Corporation of New Y orkd/b/a: 
AECOM Tishman i/p/h "Tishman Construction Corp." ("Tishman") and Pratt I iJ.stitute' s 

. . . . . 

("Pratt") (collecfivelv; Defendants/Third-Partv Plaintiffs) opposition papers (MS#9) ...... 292-293 
Second Third-Party Defendant, VALLEY FINISH, INC., opposition to Motion for 
Summary Ji.tdgmentofSeccind Third~Party Plaintiff, AM ARCHITECTRUAL METAL 
& GLASS (MS#9; incorrectly desiimated MS#to) .................... , ......... , ................ 296 
Defendant, AMAR.CHITECTURAL METAL & GLASS INC. (hereinafter referred to as 
':AM Architectural") reply to plaintiff and defendants TISI-IMAN CONSTRUCTION 
CORP. ("Tishmari") arid PRATT INSTITUTE's ("Pratt") opocisitiori <MS#9) ............ 321-323 

MS#lO 
Defendant/Second Third-Party·Defendant, CONSOLIDATED SCAFFOLD INC.,-s/h/a 
CONSOLIDATED SCAFFOLD and CONSOLIDATEDBCAFFOLD CO.famotion for 
summary judgment in favor CONSOLIDATED SCAFFOLD INC., s/h/a 
CONSOLIDATED SCAFFOLD and CONSOLIDATED SCAFFOLD CO., dismissing 
.the Complaint, Amerided Coinpla:int, and Secorid Third-Party Complaint. as well all ariy 
and all cros.S:claims and/or causes of action for common law neg I igence; common law 
indemnification and contribution, contractual indemnification and breach of contract as 
against said party, with preiU:dice (MS#lO) ... , ...................... , .............................. 236-267 
.Plaintiff's opposition (MS#l0) ...................................................................... 286-287 
Second Third-Party Defendant, VALLEY FINISH, INC. 's response to the Statement of 
Material Facts pursuant to Uniform Civil Rules for the S upreine Court & County Court, 
22 NYCRR202.8(g)(b)(MS#to) ........................................... , ................... , .... 295-296 
Defendants/Third~Party Plaintiffs TISHMANCONSTRlJCTION CORPORATIO1'T OF 
NEW YORK d/b/a AECOM TISHMAN i/p/h as "TISHMAN CONSTRUCTION 
CORP." ("TISHMAN") and PRATTINSTITUTE("PRATI") (hereinafter, collectively, 
"Defendants/Third-Party Plaintiffs,,), in partial opposition · · 297~298 

·{MS#.1.0).,., .... , ..... , ...... ,.,, ....... , .. , · · ·· · · · · · · ·· • •· •.•• •····· · • · · · .,.·.• ·· ., . ., · • •·•• ···•.• ·· · 
Defendants; AM ARCIDTECTURAL METAL & GLASS INC. (hereinafter referred to 
as "AM Architectural") in partial opposition {MS#I0} ............•............................. 310-311 
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Defendant/Second third~Party Defendant, CONSOLIDATED SCAFFOLD INC., s/h/a 
CONSOLIDATED SCAFFOLDand CONSOLIDATED SCAFFOLD CO (hereinafter 
referred to as ''CONSOLIDATED'')' s reply to. Defendants/Third-Party Plaintiffs, 
TISHivlAN CONSTRUCTION CORP., et al., and Third-Party Defendant/SecondThird-
p Plaintiff, AM Architectural, et al.' s o · · osition MS# l O ............ , ........ , .......... . 

MONTELIONE, RICHARD J., J. 

Procedural History 

319 

This action w~ coni.lllenced by filing the summons and complaint on September 6,.2019, 
alleging a work site accident which caused personal injury to plaintiff that occurred on April 20, · 
2019. The accident allegedly occurred onthe premises of Pratt lristitute (Pratt) at 135 Emerson 
Place, Brooklyn, NY. The direct defendants are Pratt and the general contractor Tishman 
construction Corp. (Tishman). The complaint alleges negligence, violations under Labor Law 
§200, Labor Law§. 240(1), and Labor Law§.241(6). Issue wasjoined by defendant Pratt bythe 
filing of an answer on N ovelllber 15, 2019, and by defendant Tislnnan by filing an answer on 
November 21,2019; each of which included crossclaims for contribution and common law 
indernni ty. 

The following continued procedural history is not disputed and takert: from the Second 
Third-Party Defendant Valley Finish' Statement ofMaterial Facts (NY St Ct Elec Filing 
[NYSCEF]Doc.No. BO): 

QnJuly 30, 2020, the DefendantTishmanConstruction Corp., 
filed a Third-Party Complaint impleading AM Architectural Metal 
& Glass, Inc., (the glazing contractor) asa defendant seeking 
contribution, common law indemnification and contractual 
indemnification and breach of contractto procureinsurance 
coverage in connection with Mr. Partales' claims. 

On November 17, 2020, the DefendantAM Architectural Metal & 
Glass, Inc. filed the Secorid Third-Party Complaint impleading as 

defendants, Consolidated Scaffolding; Inc., (the scaffolding 
contractor) and Mr. Parrales' alleged employer, Valley Finish Inc. 
That pleading s'eeks contribution, common law indemnification, 
contractual indemnification and breach of contract to procure 
insurance·coverage in connection with Mr. Parrales claims as to 
both defendants. 

On December 15, 2020, Plaintiff filed a Verified Amended 
Complaint asserting the sarrte causes of action contained in the first 
pleading but adds as direct party defendants Consolidated 
Scaffoldinginc., AM Architectural Metal & Glass Inc., and the 
entity Valley Finishing of New York, Inc. 

No Affidavit of Service Was ever filed regarding· service upon the 
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entity Valley Finishing of New Y crrk, Inc. and this entity has never 
appeared in this litigation. 

The Second Third-PartyDefendantValley Finish, Inc. filed an 
Answer to the Second Third-Party Complaint on August 3, 2021. 

The Second Third-Party Defendant Consolidated Scaffolding Co. 
filed ah Answerto the Second Third-Party Complaint on February 
16, 2021. 

Second Third~Party Defendant, VALLEY FINISH, INC.'s Motion pursuant to CPLR3212 
for Surmnacy Judgment in its favor Dismissing the.Second Third~Party Complaint. 

alLCrossclaims and other Claims as against it, with prejudice (MS#6) · 

The court notes the plaintiff takes no position regarcling this. motion. 

The Second Third-Party Complaint of AM Architectural Metal & Glass Inc; (AM 
Architectural), asjts first cause ofaction against Valley Finish, Inc. (Valley Finish), seeks 
common law indemnification, the second cause of action seeks contractual indemnification, and 
its third cause of action seeks contribution. 

Valley Finish argues that plaintiffis a fotmet employee, and this employee was provided 
to Defendant/Second Third-Party Plaintiff AM. Architectural as a laborer .2 There is· a contract. 
between AM Architectural (listed as "contractor") and Valley Finish{listed as "subcontractor") 
dated February 5,2019 (Agreement #1, NYSCEF Doc. No. 146). The agreement contains the 
following language: · 

part: 

Subcontractor shall defend, indemnify, ho Id harmless, and insure 
Contractorfrom any and all damages; expenses.or liability 
resulting from or arising out of any negligence or misconduct on 
Subcontractor's partorfrom any breach or default of this 
Agreement which is caused or occasioned by the acts of 
Subcontractor .... Subcontractor shall name Contractor as an 
additional insured on all related insurance policies including 
workers compensation and general liability, 

Page 6 of Agreement #1 is a second indemnification clause which provides in pertinent 

To the fullest extent permitted by law; the Subcontractor agrees to 
indemnify, defend and. hold harmless the Owner and Contractor as 
we11 as an parties listed below as additional insureds, ... (hereafter 

2 VaHey Finish ofNewYork, Inc. (which is different than Valley Finish Inc) argues that it has no \Vritten contract 
with any of the parties to this litigation and did not. direct or supervise, in any manner, the work performed by 
plaintiff. 
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collectively "indertmitees") from any and all claims, suits, 
damages, liabilities, ... related to death, personal injuries ... 
brought &gainst any of the lndemni tees by any person or entity~ 
arising out of or in connection with or result or consequence of the 
performance o:fthe Work ofthe Subcontractor, ... whether or not 
caused in whole ot in part by the Subcontractor or any person or 
entity employed, either directly or indirectly by the Subcontractor 
.... The·patties expressly agree that this indemnification agreement 
contemplates 1} full indemnity in the event of liability imposed 
against the indemilitees without negligence; and 2) partial 
indemnity in the event of any actual:negligence on the part of the 

Indemnitees either causing or contributing to the.underlying claim 
which negligence is expressly accepted from the Subcontractor's 
obligation to indemnify .... indemnification under this Agreement 
shall operate whether or not Contractor has·placed and maintained 
the insurance required under this agreement; 

Valley Finish argues that the two provisions. are "mutually repugnant" The first 
provision imposes indemnification "arising out of any negligence or misconduct on 
subcontractor's part," and the second provision provides for indemnification "to the fullest extent 

pennittedby laVv, theSubcontractotagrees to indemnify ... Owner and Contractor ... from any and 
all claims, arising out of .. the performance of the Work ... wh~ther or not caused in whole or in 
part by the Subcontractor." These t\vo provisions are not inconsistent but rather provide separate. 

instances whereindemnification applies. The court finds that the provision involving Valley 
Finish' s negligence trig gets _the first indemnification provision which overlaps '.Vith the second 

provision. The second provision, to the "fullest extent allowed by law,'' mandates ·subcontractor 

(Valley Finish) to partially indemnify the indemnitee but this indemnification is reduced by the 
indemnitee's own negligence. 

Defendant AM Architectural opposes the motion only to the extent thatthe motion seeks 
dis1nissal of the ThirdMParty claims againstValley Finish for·contractual indeUlilitY and breach of 

contract for failure to procure insurance. Defendant AM Architectural cites Pope v SupremeM 
K,.R. W. CQnst .. Corp.~ 261 AD2d 523, 525 [2dDept. 1999] to argue that the contract requires•an 
insurance policy that covers AM Architectural because the subcontractor agreed toindemnify it 
for "any claims arising ou.t ofor resulting from.the petforinanCe ofthe subcontractor's work.'' 

Is AM Architectural contractually obligated to indemnify Tishman Construction Corp. and Pratt 
Institute and/or other parties and did it breach any contract by failing to procure· insurance? 

AM Architectural entered into a writtenagreement with Tishman to petform metal panel 
and glass installation on October 1, 2018(Agreement #2, NYSCEF Doc. No.185), The pertinent 

provisions of the contract follow{id., p. 3}: 

The· Contractor shall defend, indemnify and hold the Owner and 
Construction Manager harmless from all claims, damages or 
losses,including reasonable attorneys fees, arising out ofor related 
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to any errors or omissions in design, or to any claim for 
infringement or misappropriation of any other person's intellectual 
property arising out of such design, in addition to aily other claims 
for Which indemnification is required hereundeL 

Agreenient#2, NYSCEFDoc. No, 185, p, 5: 

INDEMNITY 7. To the fullest extent permitted by law, the. 
Contractor shallindemnify, defend, and hold harmless the Owner, 
Construction Manager ... from and against all claims or causes of 
action, damages, losses and expenses, including hut not limited to 

attorneys' fees and legal and settlement costs and exp.enses 
(collectively, "Claims"), arising out of or resulting from the acts or· 
omissionsofContractor·or anyone for whose acts Contractor may 
be liable in connection with the ContractDocuments, the 

. . . 

performance of, or failure to perform,the Work, .. To the fullest 
extentpern1itted by law, Contractor's duty to indem:nify•the 
Indemnitees shall arise whether or not caused in partby the active 
or pas Si ve negligence or other fault of any of the Indemnitees, 
ptovided,however, that Contractor's duty heretmder shall not arise 
to the ex.tent that any such claim, damages, loss or expense was 
caused by the sole negligence of the Indemnitees or an 
Indemnitee ... 

Agreement #2, NYSCEF Doc. No. 185, p. 5: 

INSURANCE 8. Prior to commencement of anyWorkunder this 
Agreement, and until completion and final. acceptance of the Work, 
the Contractor and each.uf Contractor's subcontractors shall, at its 
own expense; maintain the insurance coverage and limits of 
liability stated in the attached Insurance Rider. In the event of a, 

conflict between the Insurance Rider artd this Agreement; the 
provision that imposes the greater obligation on the Contractor 

shall apply. Suchinsurance shall indude:{a) Commercial General 
Liability insurance, including; without limitation, products arid 
completed operations and containing no "){", '1C1!, or "U'; 
exclusions· if excavation and/ or demolition is to be provided; (h) · 
Statutory Worker's Compensation·anclDisability Insurance; AND 
(c) Business Automobile Liability Insurance. 

All such coverage· shall have limits in accordance with the attached 
insurance Rider (which may he satisfied in part by umbrella 
insurance in the following form) and shall he provided and 
maintained by insurance companies with AM Best ratings of not 
less than A~VIII. 
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Is there an obligation on the part of Consolidated Scaffold Co. {Consolidated) 
to contractually (or by common law) indemnify any party? 

Consolidated has a contractwith AM Architectural and the following provision involves 
indemnification (Agreement #3, NYSCEFDoc, No. 266, p. 2): · 

3. "To the fullest extent penrtitted by law, Customer/Contractor 
(AM Architectural), for itself, its principals, agents ... hereby agrees 
to defend, indemnify, pay; save,and hold Indernnitees (as 
hereinafte:r defined) ha.rmless, from, for and against any claims, 
injuries, damages, actions, proceedings; judgments, .... (including 
reasonable attorneys fees and costs), incurred by or asserted 
against lndernnitees, that arise out of the presence, use, nonwuse; or 
.misuseofany shed, scaffold ... EXCEPT THAT, Consolidated 
Scaffolding Inc. hereby agrees to·defend, indemnify, pay; save, and 
hold Customer/Contractor harmless, from, for and against any 
claim, injuries, damages., .(including reasonable attorneys fees and 
costs), incurred by or asserted againstCustomer/Cohtractor, but 
only if and to the extent(a) such claim, inju:ry or damage occurs 
during Consolidated Scaffolding Inc's erection, modification or 
clismantlingofthe shed, scaffold orsttucture in question (b) ·such 
claim, injury or damage arise from Consolidated Scaffoldfoginc's 
erection, modification or dismantling ofa shed, scaffold or 
structure; AND (c) ConsolidatedScaffoldingincisnegligent iri the 
erection, modification, or dismantling of such shed, scaffold or 
. structure. 

Applicable Law: Indemnification 

The applicable standard in determinirig contractual indemnification, can be found in 
Alogtovejo v HGHous; Dev. Fund Co., Inc., 207 AD3d 46 l, 462-463 [2d Dept 2022]: 

'The right to contractual indemnification depends upon the specific 
language of the contract' (George v Mats halls of MA, Inc,, 61 
AD3d 925,930 [2009];see Reisman vBayShore UnionF,.ee 
School Dist., 74AD3d 772, 773 [2010]). 'The promise to 
indemnify should not be found unless it can be clearly implied 
from the language and purpose of the entire agreement arid the 
surrounding circumstances' ( George v Mars halls of AJA, Inc., 6 L 
AD3d at 930; see Hooper Assoc. v AGSEomputers, 74 NY2d 487, 
491-492 [ 19 8 9]). ln addition, a party seeking contractual 
indemnification pursuant to a contract relative to the construction 
of a building must prove itself free from negligence, because to the 
extent its negligence contributed to the accident, it cannot be 
indemnified therefor (see General Obligations Law§ 5-322;1; 
Chuqui v Anina, LLC, 203 AD3d 1018, 1023 [2022]). 
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The court in Mogrovejo considered anjndemnification agreement which tracks very 

similar language as found in the agreement between the Valley Finish and AM Architectural~. 

indemnification "(t)o the fullest extent permitted by law;" and "arising outof.. .performance of 

the work of the subcontractor." Agreement #1 {NYSCEF Doc. No. 146), provides for 

" ... (indefunification) ... whether or not Caused in whole or in part by theSubcontractororany 

person or entity employed ... " and "contemplates 1) full indemnity in the event of liability 

imposed against theindemnitees without negligence; and 2) partial irtde1nnity in the event of any 
actual negligence on the part ofthe indertmitees either causing or contributing to the underlying 

claim which negligence is expressly accepted from the Subcontractor's obligation to inde1nnify." 

(Id atp. 6.) 

Legal Analysis 

The court finds no issue of fact thatmovant Valley Finish provided the employees for the 

proj ectbut did. not direct their work notwithstanding that on the very first day a principal with 

Valley Finish was present fo acclimate the workers to the job site. Although the harness 

lanyards, and safety equipment, were provided by Valley Finish (Exhibit R, p. 69), this safety 

equipment is not implicated in the accident and in fact the harness appears to have worked 

properly in limiting a fall if not preventing the accident itself. ValleyFinish did not install or 

maintain th(: scaffolding which allegedly contained a loose wire causing the fall. However, 

"arising out of" the wotk triggers the indemnification provision in the contract between Valley 

Finish and obligates it toindemnify AM Architectural. See j]Jogrovejo, 207 AD3d 461. Also, 

under the contract, Valley Finish was obligated to procure insurance. Therefore, the first and 

second causes of action for contractual indemnification and to recover damages for breach of a 

contract to procure insurance, respectively, are not barred (see, Workers' CompensationLaw § 

11 ); see also Bardouille v Structure"Tone, Inc., 282 AD2d 635, 637 [2d Dept 2001]). The court 

further finds that Valley Finish did not direct, supervise or control the work giving rise to the 

injury and therefore cannot be liable for common law contribution or common law 

indemnification. S.ee HQlness v421 Kent Dev., LLC, 84 Misc 3d 1262(A), 224NYS3d 895, 

2025 NY Slip Op 50022(U),2025 WL 209834; at *ll [Sup Ct 2025]:. 

Common".'law indemnification and contribution are predicated on a 

finding of negligence of the proposed indem:nitor or contributor. 
(See Priestly v Monte.flare Med. CtrJEinsteinMed. Ctr., 10 AD3d 
493,495 [1st Dept 2004] ["[C]ommon-law indemni[fication] ,., 
requires proof of some negligence· that contributed to causing 
plaintiffs accident on the party of ... the proposed indemnitor.'l) 
Tht1s, a party moving for summary judgment dismissing common­
law indemnification and contribution claims. must demonstrate as a 
matter oflaw that it was not negligent or that it did not have 
authority to direct; supervise, or control the work giving rise to the 
injury. (See Keller v Rippowam Cisqua Sch., 208 AD3d 654, 655 
[2d Dept2022].) 

Valley Finish argues irt its reply that workers compensation paid to plaintiff was through 
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Valley Finishing of New York, lhC:; and not Valley F ihishing, Inc. and therefore Valley 
Finishing, Inc. has no liability regarding this accident, There is no issue of fact that Valley 

Finishing, !nc. signed a coniract with AMArchitectural and is boli.nd by thetenns of the 
agreement. Valley Finish' s motion is granted to the ex:tent that the first cause of action found 
within the Second Third-Party cpm:plaint for common law indemnification and the second cause 

of action for common law contribution are dismissed. 

The court finds that li.nderthe contract (Agreement#2, NYSCEF Doc. No. 185)between 
Tishrnan and AM Architectural, AM Architectural is contractually obligated to indemnify 

Tishrhan and Pratt; including reasonable attorneys; fees. See Mogrovejo, 207 AD3d 461. 

The court finds thatunder the contract between AMArchitecturaLand Consolidated, 
(Agreement #3, NYSCEF Doc. No. 266), there is no issue of fact that under the contract if there 
was a problem with the scaffoldthatAM Architectural was fo contact Consolidated and AM 
Architectural did not contact Cortso lidated. There is· no negligence on the part of Consolidated 
and AM Architectural is contractually obligated to indymhify Consolidated, including reasonable 
attorneys' fees. See Mogrovejo, 207 AD3d 461. 

Can. liability for the plaintiffs accident be established as a matter of law? 

Plaintiff claims violations of Labor Law § § 240( l), 240(2) and 241(6). Plaintiffs motion 
for si.u:ilmaryjudgrnent under LaborLaw § 240(2} is denied as this was not pleaded. The court 

will only considerplaintiff s claims under Labor Law §§ 240(1 ), and 241(6). Plaintiffliinits his 
claims under Labor Law·§ 241(6) to violation of four sectionsoffue.Jndustrial Code 

Regulations: §§23-l.7(e)(l), 23-l.7(b)(l)(i), 23-5.3(e); and23-SJG). (NYSCEF Doc. No. 157, 

1176-85); 

The Accident 

Tishrnan was hired by Pratt to be the general contractor/construction manager for the 
project. Tishrnan retained AM Architectural as a ,subcontractor to iris tall Metal Panels to the 

fa9ade of the building. Consolidated was retained by AM Architectural to install the scaffold. 
TishmanretainedConstructiOn Realty Safety Group to act as the site safety director. 

The scaffolding system in place at the premises was installed by the Second Third-Party 
Defendant Consolidated. Plaintiffwa5 on the exterior scaffolding of the 6th floor (Tr. at73 .. 74:, 
82, 84-85, 86.,.87, 173), working on installing brackets on frames for the eventual installation of 
metal panels when he stopped work in order to retrieve screws to install'the brackets. The 
description of the accident cart be found in plaintiffMelvin Parrales' {Parrales) deposition of 
January 27, .. 2022, Transcript ("Tr,") at 98:J 1-99: 8 {NYS CEF Doc. No. 161): 

A lwas using the drill, driHingthe screws. I ran out of 
screws; I went to the bucket to bring more screws. And when I 
tumedto continue screwing the -- to continue,that is when the 
accident occurred. 
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A. In the· scaffold; the platfotms are being hold by some 
cables, some type of wites. I tripped over the wire that were 
holding the boards. When l tripped, I fell between the wall and the 

angle.,.-

-- INTERPRETER: l have to ask him to repeat that last 

part. 

A. So I tripped over the wire that holds the board, so I lost 

my balance, So I fell towards my back, pulling the level with me; 
so I pulled the level with me. Sol fell on top of the board thatI 
was standing, between the scaffold and the wan, and I hit myself, 

and I landed on the board where I was standing, artd r ended up 
hanging; Tended uphanging from my harness. 

Parrales Deposition of May 20, 2022 at Tr. at 46:5., 15 (NYSCEF Doc. NoJ 6l ): 

Q. Now, can you please describe for us what happened 
when the accident occurred? 

A; 'I'he accident, when I fell, I hit my elbow on the OSHA 

plank, because I fell in between the OSHA planks and the wall at a 

space about, it was approximately at a space ofn.vo to three feet 

mote or less. After I hit my elbow on the planks,! ended up 

hanging with the harness. At the moment, I felt a little bit of pain 

on my whole arm,, shoulder; and neck, and a little bit numb. 

Plaintifffurther described the gap as between two and three feetand "(m)y whole body 

went down between the planks and the wall." (NYSCEF Doc. No.192, Tr. at 157:T-8, 12-13}. 

Whenhanging in his harness the scaffolding plank \Vas approximately between plaintiff's waist 
and his shoulders. (NYSCEF Doc. No, l 92; Tr. at 199.:6-14). After being helped out ofthe gap~ 

about 10 minutes later, plaintiff went down the scaffolding stairs but his shoulder and neck hurt 

him. (NYSCEFDoc. No.192 Tr. at 200:6-21). The plaintiff called Martin with Valley Finish 

on the same day of the accident totell him work was completed and also told him and three 

coworkers about the accident,_ but did not report the accident to anybody else at the project. 

(NYSCEF Doc. No. 192, Tr. at 204:7-12). The plaintiff noticed the wire he tripped over was 

loose after his fall (NYSCEF Doc. No. 192, Tr. at 219:20-21 ). The day of the accident, Salvator, 

plaintiffs coworker, was on a ledge four feet below the height of the plank where plaintiff fell. 

(NYSCEF Doc. No. 161, Tr. at l8J:4-6, 186:1}-23). 

Plaintiff arguesthat he received all his instructions from a Valley Finish supervrsor and 

artotherindividual who did not work for Valley Finish, but it appears that the Y alley Finish 

supervisor only gave instructions on the first day and otherwise plaintiff was exclusively directed 

by Walter Kiely (Kiely), a foreman who worked for AM ArcllitecturaL 
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Plaintiff argues, and it is undisputed, there were no safety rails between the scaffolding 
and the fa9ade, Plaintiff claims there was a 2-3-'footgap between the edge of the scaffolding and 
the building fa9ade. Salvador Maldonado was plaintiffs co-Worker who alleges he witnessed 
plaintiff's accident of April 30, 2019. He was employed by Valley Finish. Mr. Maldonado 
indicates that the gap between the .scaffold and the fa;ade Was 2-3 feet. (NYSCEF Doc. No. 
283). . . 

Defendants agree that a gap existed but assert thatthe gap was Jess than 14" and such gap 
was necessary to c:lo·the work involving installafo:m ofmetal panels onto the fa9ade. 
Consolidated c:laims that the gap was no more then 8-inches. (NYCEF Doc. No. 197, Tr. at 
44: 16). Miguel Padin,:a safety director hired by Tishman atthe time; testified that ifthe gap 
between the edge of the scaffold and the exterior ·ofthe building exceeded 14-inches this would 
constitute a fall hazard. However, he was not able to give an opinion as to the measurement of 
the gap using.photogrnphsandhe did not know about this.accident until after the project was 
completed. There is a checklist prepared on the date of the accident that indicates the gap was 
not in excess of 14 inches (NYSCEF Doc. No. 1 72), and testimony from Kiely who did not 
observe any gaps greater than 14-inches. Kiely testified that people checked to make sure the 
distance between the scaffolding and fa9ade was less than 14-inches, but he did not know ff that 
was documented anywhere. (NYSCEF#l94, Tr. at 68:4-12). 

Tishman's safety expert; Padin, testified "So, um, if there's a gap, usually the gap is there 
so that they could perform the work Urn, and· you can't install a rail,· so thafs when you would 
have a different type offallprotection." (NYSCEF 193, Tr. at 108:4-9); A retractable lanyard 
would not allow free fall of more than two fe:et, but Padin did not know whether plaintiff was 
wearing a retractable lanyard that would lock at 2 feet (NYSCEF 193, Tr. at 179: 10-15) or a 
regular lanyard which would allow free fall to 6', (NYSCEF 193, Tr. at 116:9). 

Oscar Hernandez, a general foreman of Consolidated, testified that he did not work on the 
project but did visit the project. {NYCEF Doc. No. 197, Tr. at 20: 18). There is no need for a 
guardrail between the bicycle scaffolding and the fa9ade if the distance is no more than 10 inches 
(id., Tr. at 44:4-5). ''The max that we clo itis for Rinches" (id., Tr .. at 44:J6). There were no 
gaps greaterthan $ inches between the bicycle plank scaffold and the buHdingwall at the project. 
(id., Tr. at 123:10-15). Oscar Hernandez, general foreman for Consolidated testified that the 
planks used to form the bicycle were 9.5" wide, 2" thick, and 10' long (id., Tr. at 5~-59). 'fhe 
planks are secured together and secured tothe scaffolding by wire and nails (id., Tr. at 63). He 
testified the space bet\veenthe bicycle and the building was approximately 2" to 3'\ (id, Tr. at 
101, 117-118). Testimony from a Consolidated representative indicates that once the scaffolding 
is installed, they will not return to the site in less· than six months unless. the contracting parties 
brings to their attention a problem with the scaffolding. 

Martin R. Bruno:. CHST, (Bruno} is a construction site safety expert with Tishman. 
According ~o Brnno,OSHA § 1926.45 l{b)(3) requires that the front edge of all platforms shall 
not be more than 14 inches {36 cm) from the fa9ade, unless guardrail systems are erected along 
the front edge or a personal fall arrest system (PF AS) is used to protect employees from falling. 
(Affof MartinR. Btuno, NYSCEF Doc. No. 177 at p. 6, 114 ). According to Bruno, there was no 
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need for a guardrail because the distance between the fa9ade and the scaffolding edge was less 

than 14 inches artd guardrails would have interfered with the installation of the metal panels. (id 

.at·~ 16). Further, according to Bruno theaccident was not caused by the absence or inadequacy 

ofa safety device enumerated in Labor Law § 240(1 ). (id. at ~17). Bnmo did not opine as to 

whether other safety devices; if any, could be employed to avoid accidents or mitigate injury, 

involving the gap between the edge of the scaffold and the fa9ade i.e. 1 retractable la11yard that 

locks attwo feet. 

Plaintiffs Legal Arguments 

Plaintiff cites Arias v 139 E. 56th & Landlord, LLC, 212 AD3d 51 T[b.tDept 2023] as 
dispositi ve. on the issue of liability. In Arias, the plaintiff was cutting wood beams with a 
chainsaw on the roofwhenhis chainsawgotstuckcausing himtofall 10-15 feet Although 

Arias' harness and lanyard protected him from falling to the ground,it was inadequate to prevent 

injuries received; The Arias court held: 

[harness and lanyard] 'proved inadequate to shield the injured 
worker from harm directly flowing from the application of the 
force of gravity/ The fact that plaintiff sustained injuries to his 
right shoulder and back whenhis body was caused to be pulled 
back up abruptly by his safety harness and lanyard demo:hsttates 
lack ofadequate protection. (internal citations omitted) 

"[W]hethet a device provides proper protection is a question of fact, except when the 

device collapses, moves, falls, or otherwise fails to support the plaintiff and his or her materials." 

Melchor v. Singh, 90 AD3d 866; 868 [2d Dept 2011]. 

Plaintiff cites a nurn:ber of cases where the inadequacy of the safety device triggers Labor 

Law§ 240(1), including Lazo v New YorkS}ate ThruwayAuth., 204 AD3d 774 [2d Dept 2022] 

["Lazo's deposition testimony also established, prima fade, that his second safety line was · 

attached to an anchorage point but was nevertheless insufficient to prevent hirri from falling"], 

and Kyle v City of New· York, 268 AD2d 192 [l St Dept 2000] [defendant's argument, ''which · 
equates plaintiffs survival with an adequate safety c1evice;'' lacked merit because the device 

proved inadequate to shield plaintiff from the harm which flowed directly from the application of 

the force of gravity to an object or person]. (NYSCEF Doc. No. 157; p.22,,23, 167). 

Plaintiff also argues that the scaffold platfonn in question was "indisputably a 

'passageway;;, citingTompkinsv Turner Constr. Co., 221 .AD3d 745, [2d Dept2023]. However, 

in ,Tompkins the trip andfall was within a walkWay and not on scaffolding. '' 'To establish 

liability under Labor Law § 241(6), a plaintiff or a claimant must demonstrate that his [ Or her] 

injuries· were proximately caused by a vio latfon of an. Industrial Code provision that is applicable 

under the circumstances of the case.' _,; Zaino v Rogers, 15 3 AD3 d 7 63, 7 64 [2d Dept 2017]. 

Plaintiffs argument thatCelaj v Cornell, 144 AD3d 590 [1st Dept 2016] and Sanchez v 

Bet Eli Company Delaware LLC 177 AD3d 478 [1st Dept 2019], mandates a per se violation of 

the statute requiring guardrails is misplaced. These cases involved specific instances where the 
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scaffolding lacked guardrails ·unlike the present case where all sides of the scaffolding did have. 
guardrails except the side facing the building which required brackets arid theinstallation of 
metal panels which may be integral to the work. 

Defendant Tishman and Pratt's Opposition to Plaintiffs 
Motion for Summary Judgment and. 

In Support of its Motion for Summary Judgment 

Defendant Tishman argues that plaintiff's motion must be denied because Tishman 
Construction Corp. is notaproper LaborLaw defendant apd has no connectionto the subject 
project. Notwithstanding the production of the agreement for construction management services 
between defendant Pratt and non-party Tishman Construction Corporation of New York d/b/a 
AECOM Tishmart, plaintiff never amended the caption. 

Further, defendant Tishman argues the distance between the edge ofthe scaffold and the 
fa9ade was less than 14 inches and therefore did not require a guardrail as this was not the type. 
of devation related danger that would trigger the Labor Law; And, with respect fo the Labor 
Law § 241 (6) cause of action, Plaintiff has also failed to demonstrate that any Industrial Code 
provision was violated, and thatthe violation was a proximate caus~ of his alleged incident. 

Defendants Tishman and Pratt both argue that Labor Law § 240(1) does not apply 
because the accident is not directly relatedto·gravity. See Nieves v. Five Bora Air Conditioning 
&:- Refrigeration Cmp., 93 NY2d 914, 915-916 [1999] (citing Ross v Curtis-Palmer Hydro:-Elec., 
81 NY2d494, 50 [1993]}. Further, the statute is only violated when a defendarttfailsto provide 
a safety device adequate to protect against the elevation-related risk of the activity or provides an 
inadequate one. SeeBroggy v Rockefeller Group, Inc., 8 NY3d 675, 681. An opening such as 
the less than 14-inch gap in the instant case is not large enough for art entire body to fall through 
and therefore was not sufficient to confer liability under Labor Law § 240(1). See Rice v Bd, Of 
Educ., 302 AD2d 578, 578.;79 [2d Dept2003J Plaintiff was 5'8'; and215 pounds atthe time o:f 
the alleged incident (see Defendantsffhird-Party Plaintiffs' Counterstatementof Material Facts 
(CSOMF)NYSCEF Doc. No. 289,p.14, ,T25) and testified that only the lowerportionofhis 
body fell into the space betweenthe bicycle and the face ofthe work. He did riot fall through. (id, 
at p. 17, l 35). DefendantsTishmap and Pratt argue that Arias v 13 9East 5 6th Street Landi ord; 
LLC; 212 AD3d 517 [1st Dept 2023Jis distinguishable irt that the accident iriArids did rtot occur 
on scaffolding and the injury was caused by the pullback of a work:er' s la.ny ard but· here plaintiff 
was irtjmed when his body hit the scaffold. 

DefendantsTishman and Pratt further argue that all industrial codes are inapplicable. 
Regarding Industrial Code § . 23 .. J .7 ( e )( 1), the scaffold is not a passageway, cuing Quigley v. Port 
Auth. of N. Y. & NJ., 168 AD3d 65, 67 [1st Dept 2018]. Regarding Industrial Code § 23-
1. 7(b )(1)(i), the gap does not constitute a "hazardous opening" (.',ee Rice v Bd. qfEduc,, 302 
AD2d 578, 578-79 [2dDept 2003]. Regarding Industrial Code§ 23~5.3[e]) atidOSHA § 
1926.451 (b )(3), these provisions do not require a guardrail because the bicycle was less than .14 
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. inches from the f m;ade of the building and p lairttiff was properly anchored to the.scaffold. 3 

Finally, regarding.Industrial Code §23"5. l(j), requiring safetyrailings, .. defendants Tishman and 

Pratt use the same rationale as under Industrial Code § 23~5 .3 [ e]. 

First Third-Party Defendant AM Architectural's Opposition to 
Plaintiff's and Defendant Tishman and Pratt'smotions for summary judgment 

· and in support ofitsmotion 

Defendant AM.Architectural argues that thedistance between the scaffolding and the 

wall ofthe building was less than 14 inches and did not require a railing, that the scaffolding did 

not move and that the safety devices worked as designed. AM Architectural argues through its 

expert, Ali Sadegh, thatindustdal Code Section 23,.1.7(e) is hot applicable because the 

scaffolding was not a passageway, floor orplatform. Even if this section was applied, it was not 

violated because the wire "allegedly tripped over was not dirt, scattered tools or materials,. or a 

sharp projection; but rather part of the scaffolding safety system. The wiring was an integral part 

of the scaffolding system in that it secured the. boards so they would not slide or move." 

Although defendant argues that the object on which plaintiff tripped was an integral part 

of the work he was performing, the court rejects this argument. as the scaffolding its.elf is a s<lf ety 

device that aHowed the work to be done but was not integral to the work itself of affixing 

brackets with the eventual installation of metal panels. The defen<lantAM.Architecturalcites 

Krzyzanowski v City of New York, 179 AD3d 479[lstDept 2020] but the facts in that case 

involved Masonite, a materialthat was used in the construction. 

The defendantAM Architectural 's expert opined that Industrial Code. Section 23 '- l 7(b) is 

not applicable because if the bicycle planks were placed too close tel the wall the workers could 

not perf onn the metal panel installation on the building, and any guardrail in such an area would 

have obstructed the work to be performed by the workers. Moreover, there is a dispute asto the 

gap between the edge of the scaffold. and the fa9ade of the building. Plaintiff never pied a Labor 

Law§ 240(2) claim at any point during the course of this litigation and therefore the court should 

not entertain itnow. 

Third-party Defendant AM Architectural argues that in the absence of any impermissible 

gap, plaintiff cannot establish that he was exposed to an elevation-related hazard citing Johnson 
v Lendlease Constr. LMB; Inc., 164:AD3d 1222, 1222 [2d Dept. 2018]; see also Avila vPlaza 

Constr. Corp., 73 AD3d 670,671 [2d Dept 2018];see alsoRicev Bd of Educ,, 302AD2d578, 

578-579 [2d Dept 2003]. Although Johnson v Land/ease· involved art opening.in arebar grid 
Which was large enough tn fit a foot but not large enough fat an entire· body, it is instructive that 

the Court found this was not an elevation"-related hazard to which protective devices· are designed 

to apply. Id at 1222R23 [2d Dept 2018]. The Johnson court held: 

The defendants established, prima facie, their entitlement to 
judgment as a matter of law dismissingthe Labor Law § 240 ( 1} 

3 OSHA 1926.45 l(g)( 1)( vii): "for al[ scaffolds not otherwise specified, .. each employee shall be protected by the 

use of a: personal fall arrest system or guardrail system meeting the requirements of paragraph (g)(4}of this section;" 
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cause of m;;tion. The defendants submitted evidence that, although 
the plaintiffs· foot Slipped through openings irt the, re bar grid, the 
openings were too small for a person's body to fall through. The 
plaintiff testified at his deposition that his foot could fit through the 
openings, but not his entire body. The deft:ndants, therefore, 
estabHshed that the openings ofthe g:rid did·" 'not present an 
elevation,-related hazard to which the protective devices 
enumerated. [in Labor Law § 240 ( 1 )] .are designed to apply' " 
(Avila vPlaza Constr. Corp., 73 AD3d 670,671 [2010], quoting 
Rice v Board of Educ, of City of N. Y.,, 302 AD2d 578~ 580 [2003]). 
In opposition, the plaintiff failed to raise a triable·isstie.of fact (see 
Alvarez v Prospect Hosp., 68 NY2d 320, 324 [19861). 

The defendants also established, prima facie; their entitlementto 
judgment as amatter oflaw dismissing theLabor Law § 241 (6) 
cause of action, which was premised upon alleged violations of 12 
NYC RR 23-1. 7 (b) ( 1) and (d), (e), and ( f). The provision 
pertaining to ''hazardous openings" ( 12 NYC RR 23- L7 [b] [ 1]) 
does not ·apply to openings that are too small for a worker to · 
completely fall through (see Vitale v Astoi•iti Energy JI, LLC, 138 
AD3d 981, 983 [2016]; Deliso v State of New York, 69 AD3d 786, 
787 [201'0]). The defendants also established that 12 NYCRR 23-
.1. 7 ( d), ( e), and ( f) are inapplicable to the facts of this case (see 
Keener v Cina/ta Consti·. Corp., l 46 AD3d 867, 868 [2017]; Lopez 
v New York City Dept of Envtl. Protection, 123 AD3d 982S, 984 
[2014]; Francescon v GucciAm.,Inc., 105 AD3d 503; 504 
[2013]). In opposition, the plaintiff failed to raise a triable issue of 
fact{.see Alvqrez vProspectHo.sp., 68 NY2d at324), 

Consolidated' s Opposition 

Consolidated argues that plaintiff has failed to demonstrate tllat the alleged acc:ident was 
the result of a failure of a safety device under Labor Law § 240(1) and failed to demonstn1te that 
any Inq.ustrial Code provision was violated andfhat such violationwas a proximate cause.of his 
accident. 

Plaintiff's Reply 

Plaintiff incorporates all of his prior arguments. 

Suinrriary Judgment Standard 

The well-known standards tobe applied by the.trial courts regarding motions for 
summary judgment arefoundinAyers v City of Mount Vernon, 176 AD3d 766, 769, l 10NYS3d 
43,46, 2019 NY Slip Op 07230,2019 WL 5057893 [2d Dept2Ql9]: . 
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'[T]he proponent of a. summary judgment motion must make a 
prima facie • showing of entitlement to judgment as a matter of law, 
tendering sufficient evidence to demonstrate the absence of any 
material issues of fact' (Alvarez v, Prospect Hosp., 68 N.Y.2d 320, 
324,508 N.Y.S.2d 923,501 N.E.2d 572; Winegradv. New York 

Univ. Med Ctr., 64 N.Y.2d 851,853, 487N.Y.S.2d 316,476 
N.E.2d 642; see Zuckerman -v. City of New York, 49 N,Y.2d 557, 
562; 427 N .Y ,S.2d 595, 404 N .E.2d 718). 'Failure to make such 
prirna facieshowitig requires a denial of the motion, regardless of 
the sufficiency ofthe opposing papers' (Alvarezv. ProspectHosp., 
68 N,Y.2d at324, 508N;Y.S.2d 923, 501 N:E.2d 572; see 
Winegrad v: New York Univ . .1\Jed. Ctr., 64 N.Y.2d at 853,487 
N.Y.S.2d 316,476 N.E.2d 642). 'Once this showing has been 
made, however,the burden shifts to the party opposing the motion 
for summaryjudgment to produce evidentiary proof in admissible 
form.sufficient to establish the existence of materialissues of fact 
which require atrial of the action' (Alvarez v. Prospect Hosp., 68 
N.Y.2dat 324, 508N.Y.S.2d 923,501 N.E.2d572; see Zuckerman 

v. City of New York, 49 N.Y.2dat 562, 427 N;Y.S.2d 595,404 
N.E.2d 718). 

The Labor Law 

Labor Law § 240 (1) (Scaffo1d Law) provides, as relevant: 

All contractors and owners and their ageµts , .. in the erection, 
demolition, repairing, altering, painting, cleaning or painting of a 
building or structure shall furnish or erect, or cause to be erected 
for the performance of such labor, scaffolding, hoists, Stays, 
ladders, slings, hangers, blocks, pulleys, braces,irons, ropes, and 
other devices which shall be so constructed; placed and operated as 
to give proper protection to a person so·employed. 

Labor Law§ 241(6), in pertinent part provides: 

All contractors and owners and their agents, except owners of one 
and two-family dwellings who contract for bt1t do not direct or 
control the work, when constructing or demolishing buildings or 
doing any excavating in connection Jherewith, shall comply with 
the following requirements: 

6. AH areaSin which construction, excavation or demolition work 
is being performed shall be so constructed, shored, equipped, 
guarded, arranged, operated and conducted as to provide 
reasonable and.adequate protection and safety to the persons 
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employed therein or lawfully frequenting.such places. The 
cotnmissionermay make rules to carry into effect the provisions of 

this subdivision, and the owners and contractors and their agents 

for such work1 except owners of one and two-family dwellings 

who contract for but do not direct or control the work, shall 
comply therewith. 

Industrial Code 23-1.?(e)(l), Protections from general hazards, states in pertinentpart: 

{e) Tripping and other hazards. 

(1) Passageways. All passageways shall be kept free from 
· accumulations of dirt and debris and from any other 

obstructions or conditions whiCh·couldcause tripping: Sharp 
projections which could cut or puncture any person shall be 
removed or covered, 

(Z) Working areas. The parts of floors, platforms and similar areas 
· where personswork or pass shall be kept free from 

accumulations of dirt and debris and from scattered tools and 
materials and from sharp projections insofar as tnay be 
consistent with the work being performed. 

Industrial Code 23-l.7(b)(l){i)4, Protection from general hazards, states in pertinent part: 

(b) Falling hazards~ 

(l) Hazardous openings. 

(i) Every hazardous opening into which a person may step ·or fall 

shall be guarded by a substantial cover fastened in place or by a 
safety tailing constructed and installed in compliance withthis Part 
(rule). 

Industrial Code 23 .. S.3(e) states: 

(e) Safety railings. Safety railings constru:cted and iiistalledin 
compliance with this Part (rule) shall be provided for every metal 
scaffold. · 

4 " ••• .Industrial Code § 23-l. 7(6)(1 )(i) tmly applies to openings large enough for a person to fall completely through, 

which was ndtthe case here (see Favaloro v: Port Auth. of NY & N,J., 191 A.D.Jd 524,525, 143N;Y.S,3d 4 [1st· · 

Dept. 2021]; Johnson v. Lend Leas(! Constr. LMB, Inc., 164 A.D.3d 1222, 1223, 83 RYS.3d 215 [2d Dept. 2018]; 

Messina v. City of New York, 300 A. D .2d 12 l, 123, 7 52 N.Y.S.2d 608 [l st Dept. 20021), see Marte v Tishman 

Constr. Corp., 223 AD3d 527,529,204 NYS3d 12, 11-18, 2024 NY Slip Op 00231;2024 WL 187070 [1st Dept 
2024], · . 
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(1) The open sides of all scaffold platforms1 exceptthose platforms 
listed in the exception below, shall be provided with safety railings 
constructed and installed in compliance with this Part (rule} 
Exceptions: Any scaffold platform with an elevation ofnotmore 
than seven feet; the platforms of needle beam scaffolds; floats artd 
rivetheater platforms inuse by structural ironworkers; ladderjack 

scaffold platforms; and trestle artd extension trestle ladder scaffold 
platforms. 

To prevail under Labor Law§ 240(1), the plaintiff has the burden of showing that a 
violation of the Industrial Code was the proximate cause of hisirtjuries. See Ross v Curtis~ 

PabnE?r Hydro Elec. Co., 81 NY2d494 (1993); see also Rive,-av Santos, 35 AD3d700,702 [2d 
Dept. 2006]. . 

'To succeed on a cause of action alleging a violation of Labor Law 
§ 241 (6), a plaintiffmust demonstrate thathis or her injuries were 
proximately caused by a violation ofan Industrial Code provision. 
that·isapplicable under the circumstances of the accident' (Doran 

vJP Walsh Rialty Group, LLC, 189 AD3d 1363, 1364 [2020]}. 
The plaintiff here relies upon 12 NY CRR 23,.1. 7 (e) (1). which 
provides, in pertinent part, that '[a]ll passageways shall be kept 
free from accumulations· of dirt and debris artd from any other 
Obstructions or conditions which could caµse tripping.' 

Tompkinsv Tutner Constr. Co.; 221 AD3d 745,746 [2d Dept 2023]. 

Although defendant AM Architectural cites Fernico/a v BenensonCapital Co. ;252 

AD2d 567 [2d Dept 1998], for the proposition that a Labor Law §240(1) case must be dismissed 
where an accident is not the result of the failure .of a safety device, that case involved a fall to the 
ground from grease, not a trip and fall where the harness and lanyard actually were ertgaged. 
Also, Bonaparte v NiagaraMohawk Power Corp., 188 AD2d 853,591 NYS2d 576 [3dDept 
1992], relied upon by AM Architectural, only involved a fall to the scaffolding itself artd not 
from the scaffolding below. Although defendant argues that its expert, Ali Sadeh, P .E., found 
"(i)f plaintiff fellas he testified, the safety devices worked and the fall arrest system protected 
plain tiff," this is belied by the evidence that plaintiff suffered injuries as a result ofthis accident. 

The following cases provide further guidance: 

Valdez v City ofNew York, 189 AD3d425, 132 NYS3d 777 [1st Dept 2020]: 
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Even if plaintiff were the only witness to his accident- which the 
record shows he was not - he would still be entitled to summary 
judgment, 'since nothing in the record controverts his account of 
the accident or calls his credibility into question' (Rroku v. West 

Rae Contr: Corp., 164 A.D.3d 1176, 1177, 82 N.Y.S.3d 709 [1st 
Dept. 2018]; see e.g. McCann v. Central Synagogue, 280 A.D.2d 
298, 298~299, 720 N·.Y.S.2d 459 [1st Dept. 2001]). 

Gramigna v Morse Diesel, Inc., 210 AD2d 115, 115-116 [l st Dept 1994]: 

Clearly,Labor Law§ 240(1), which addresses the need for proper 

protective scaffolding, is applicable to a situation where the 
scaffolding 'prove[s] inadequate to shield the injured Workerfrom 
hann directly fl owingfrom the application of the force of grcrvity 
to an object or person (emphasis in original).' (Ross v. Curtis­
Palmer, 81 N. Y .2d 494, 501, 601 N .Y.S .2d 49, 618 N .E,2d 82.) 
The two'"foot height differential between the two levels of the 
·scaffolding and further distancethatplaintiff,s.left foot was caused 
to fall after the planking cracked entails an elevation risk. As for 
the argument that plaintiff did not fall but merely became stu~k 
between the scaffold and wall, thatargument was rejected. in 
Pietsch v. Moog, Inc., 156 A.D:2d 1019, 549 N.Y.S.2d 301, a 
factually .similar case where a workman was injured when, 
stepping across a cross·waH from one scaffold to another, he fell 
two or three feet into a gap between the wall an&the second 
scaffold. Those unrefuted allegations were held sufficient to 
establish a statutory violation and that the violation was a 
proximate cause of the injuries. (Id at 1020, 549 N.Y.S.2d 301.) In 
the circumstances, the fact that plaintiff was not caused to fall to 
the ground is not a bar to the application of section 240(l}of the 
Labor Law, which, like its predecessor statute, "is to b~ construed 
as liberally as may be fot the accomplishment of the purpose for 
which it was thus framed * "' * ," (Q'tiigley v: Thatcher, 207 N. Y. 

66, 68, 100 N.E. 596.J 

Pietsch v Moog, Inc., 15 6 AD2d 1019 [4th Dept 19 89], •'A fall between scaffolding and a 

wall and a fall fromscaffolding are indjstinguishable for purposes of applying Section 240(1) of 

the Labor Law," 

Amaro v New YorkCity Schoo{Constr. Auth., 229 AD3d 746, 747 [2dDept2024]: 

''Labor Law·§ 240(1) requires contractors to provide appropriate 
safety devices for the p:rotection of workers engaging in labor that 
involves elevation-related risks" (Santiago R Hanley Group, Inc., 
i16 A.D.3d 833, 833-834, 188 N.Y.S.3d 203). "To prevail on a 
cause of action aUeging a violation of Labor taw · § 240(1), a 
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plaintiff must show, prima facie; that the defendant violated the 
statute·and that such violation was a proximate cause of his or her 
injUries" (Lochan v, H & HSons Home Improvement, Inc., 216 
A.D.3d 630, 632, 187N.Y.S.3d 780). 

Hensel v Aviator FSC, Inc., 198 AD3d 884 [2dDept 2021 J: 

''[L]iability is contingent upon the existence of a hazard 
contemplated in section 240(1) and the failure to use, orthe 
inadequacy of, a safety device of the kind enumerated therein" 
(Narducci v, Manhasset Bay Assoc., 96 N.Y,2d 259,267, 727 
N.Y;S.2d 37,750 N,K2d 1085; see Bergv. Albany Ladder Co., 
Inc., 1ON.Y.3d 902, 904, 861 N.Y.S.2d 607, 891N;E.2d 723), 
''Labor Law § 240( 1) imposes absolute liability upon an owner or 
contractor for failing to provide or erect safety devices necessary to 
giv~ proper protection to a worker who sustains injuries · 
proximately caused by that failure" (Bland v. M~anocherian, 66 
N.Y.2d452, 459,497 N.Y.S.2d 880, 488N.E.2d 810). 

Villa v E. 85th Realty, LLC, 189 AD3dl661,.1662R6J[2d Dept2020]: 

The purpose of the statute is to ''protect construction workers not 
from routine workplace risks, but from the pronounced risks 
arising from construction work site elevation differentials" 
(Runnerv. New York StockExch., Inc., 13 N.Y.3d 599,.603', 895 
N.Y.S.2d 279,922 N.E.2d 865; see Simmons v. City of New York, 
165 A.D;3d 725,726, 85N.Y.S.3d4o2). 

Honeyman vCuriosity WQrks, Inc;, 154 AD3d 820, 821~822 [2dDept2017]: 

Upon renewal,· the defendant demonstrated its prima facie 
entitlement to judgment as a matter of law dismissing the cause of 
action alleging a violation of Labat Law § 240(1) insofar. as 
asserted against it. The defendant's e.vidence established the 
absence ofa causal nexus between the injured plaintiffs injury and 
a lack or failure of a device prescribed by Labor Law § 240( 1) (see 
Fabrizi v. 1095 Ave, of the Ams., L.L.C, 22 N.Y.3d 658,663, 985 
N.Y.S.2d 416, 8 N.E.:3d 791; Carrasco v, Weissman, 120 A.D3d 
5Jl, 533:, 992 N.Y.S.2d 36; Mendez v. Jackson Dev. Group., Ltd, 
99 A.D.3d 677, 678, 951 :N.Y.S.2d 73<5). In opposition, the 
plaintiffs failed to raise a triable issue of fact The device identified 
by the plaintiffs-. a pin and bracket system-was not meant to 
function as a safety device in the same manner as those devices 
enumerated in LaborLaw § 240(1), but, rather, served to support 
the exhibition booths once fully constructed (see Fabrizi v. 1095 
Ave. of the Ams., L.L.C., 22 N.Y.Jd at 663,985 N.Y.S.2d 416, 8 
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Labor Law§ 200 codifies the common-:law duty ofan owner or 
corttractortoprovide employees with a safe placeto work (see 
Comes v. New York State Elec. & Gas Corp,, 82 N.Y.2d 876, 877, 
609 N.Y.K2d 168,631 N.E.2d 110; Keener v. Cinalta Constr. 
Corp., 146 A,D.3d 867, 45 N,Y.S.3d 179). 

Britez v Madison.Park Owner, LLC, 36Misc 3d 1233(A), 960 NYS'.Zd 49 [Sup Ct20l2], 
affd, 106 AD3d 53 l, 966NYS2d 7[1 st Dept 2013 J: -

A job site· incident report dated January 15, 2008, prepared by· 
Louis Chiaffarano ._ ("Chiaffararto"), states that "Paul .Britez was 
working on a bakers scaffold. Th1:: platform of the scaffold was set 
at 6' above the floor. ML Britez attempted to move forward on the 
scaffold with the wheels in the unlocked position. As he attempted 
to move forward he. lost his balance and stepped off ·the scaffo Id 
and fell between the scaffold and the wall. .. 

The Britez court found liability for.the fall in the gap between the scaffolding and the 
fayade because the scaffolding, the very device meant to ensute the safety of the worker, failed 
be~ause the.wheels wercnotlocked and·not because ofth¢ mere fact that the worker fell in the 
gap~ The reason for the Jall was found to be irrelevant When there is no dispute that his injuries 
were caused by his fall from the scaffold. Id. 

Legal Analysis 

There isno question of fact that the scaffolding was fixed, contained appropriate 
guardrails on each side, except for the side closest to the fa9ade, imd that plaintiff was provided 
with -a hard hat, gloves, a hatness5 and lanyards that were properly connected to a safety bat. 
These·safety devices were effective in preventing afaU to the ground but not effective in 
preventing the accident where part of plaintiff's body was wedged between the edge of the 
scaffold and the fa9acle, There is 110 issue of fact, and plaintifftestified as much, that some gap 

between the scaffold and the fa9ade was necessary forthe installation of the metal panels to the 
fa9ade. Therefore, the gap itself was integral to the work. (See Lourenco v City ofNew York, 
228AD3d 577, 580, [1st Dept 2024] citing BazdaricvAlmah Partners LLC, 41 NY3dat 320, 
209NYS3d JlO, 232 NE3d 1244 [integral to the work defense "'applies only when the 
dangerous condition is inherent to the task at hand"']). The merefact of the gap is not a 
violation oftheLabor Law. 

5 "(T)he affixing of harnesses and safety lines attached to a safe structure are the type of safety devices envisioned -
by [sectiort]240(1) toprevent a worker from falling" off a scaffold, defendants' failure to provide plaintiffs with 
such constitutes a vici \ation of the statute. ( Ciaurel/a, 228 AD3d at 556-557 [iritertial quotation marks omitted], see 
Holness v 42 I Kent Dev., LLC, 84 Misc Jd l262{A), 224 NYS3d 895; 2025 NY Slip Op 50022(U); 2025 WL -
209834, at *6 [Sup Ct 2025]. - - -
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However, there is an issue of fact as to the size of the gap. Oscar Hernandez, general 
foreman for Consolidated testified that the space between the bicycle and the building was 
approximately 2" to 3 ". (NYSCEF No. 197, Tr. at 101, 117 - 118). Plaintiff described the gap as 
between two and three feet. (NYSCEF Doc. No. 192, Tr. 15 7: 7-8,12-13). Other witnesses 
testified to the size of the gap as lengths in-between this distance. Martin Bruno, Tishman' s 
safety expert, cites OSHA§ 1926.451 (b)(3)as.requiring that ''the front edge of all platforms shall 
not be more than 14 inches (36 cm) from the f&ce of work, unless guardrail systems are erected 
along the frontedge orapersonal fall arrest system (PF AS) is used to protectemployees from 
falling.'' (NYSCEF Doc. No. 177, ,14). But compliance with QSHAregµlations does not 
insulate an ov.ner or general construction manager from liability. There is no dispute that 
plaintiff utilized a harness and lanyards, but Labor Law 240( l). provides for an independent legal 
basis forliability. See Cruz v CablevisionSys. Corp., 120 AD3d 744, 746-'47, [AD2d Dept 
2014]: 

Labor Law § 240(1) is "'a self-executing statute which, contain[ s] 
its own specifiec safety measures," the violation of which provides 
an independent legal basis for liability, regardless of whether there 
was• compliance with federal regulations or general industry 
standards (Long v. Forest-Fehlhaber, 55 N.Y2d 154, 160,448 
N.Y.S.2d 132,433 N.E.2d 115; see Miranda v. Norstar Bldg. 
Corp., 79 A.D.3d at 47,909 N.Y.S.2d 802; Dalaba v. City of 
Schenectady, 61 A.D.3d 1151, 1153, 876 N.Y.S.2d 744). 

There is an issue of fact that needs to be deterni.ined by the jury - that is whether the gap, 
integral· to install the framing, brackets and metal panels, wa.s greater than necessary for. such 
installation, and ifso, defendants are strictly liable under the labor law because the scaffold was 
insufficient as a matter oflaw. Labor Law § 240(1}. 

There is no issue of factthat Tishman and Pratt, respectively the building manager and 
out-of•possession owner, without any supervisory role involving plaintiff or the project or 
control of the means and methods; are not liable under Labor Law § 200 and common law 
negligence and these claims must be dismissed. Ruisech v Structure Tonelnc., 42 NY3d 1061, 
[NY Ct of Ap. '2024]; Pereira vHunt/JJovis Lendlfase All. II, 193 AD3d I 0~5 [2d Dept202J]. 

a.pply. 
The court firids that none· of the Industrial Code provisions under Labor Law § 241 (6) 

Industrial Code§ 23-1.7(e)(2) states the following: 

Working areas. The, parts of floors; platforms and similar areas 
where persons work or pass shall be kept free from accunmla.tions 
of dirt and debris and from scattered tools and materials· and from 
sharp projections insofar as may be consistent with the work being 
performed. 

The plaintiff testified that he tripped over a loose wire that was Utilized to keep 
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scaffolding boards together. This does not constitute, ''accumulations of dirt and debris and from 

scattered tools and materials ahd from.sharp projections ... ,;. 

The pertinent parts of Industtial Code § 23-1. 7(b )(l)(i} state the following: 

(b) Falling hazards. 
(1) Hazardous openings. . 
{i) Every hazardous opening into which a person may step· or fall 
shall be guarded by a substantial cover fastened in place or by a 
safety. railing constructed and installed in comp liartce with this Part 
(rule); 

(iii) Vilhere employees aretequired to work close to the edge of 
such an opening; such employees Shall be protected as follows: 
(a) Two'.,inchplanking, foll size, Or material of equivalent sttength 
installed not more than one floor or 15 feet, whichever is less, · 
beneath the openirtg; or 
(b) Art approved life netinstalled notmore than five feet beneath 
th~ opening; or 
(c) An approved safety belt with attached lifeline which is properly 
secun~d to a· substantial fixed anchorage; 

This section only applies where the openings are large ertoligh for· a person to fall 

completely through, which· did not happert in this. accident, and there is no question of fact that a 

safety belt with attachedJifeline was properly secured to a fixed anchorage. See Mai•te v 
Tishman Constr. Corp., 223 AD3d 527 [1st Dept2024 ]. 

Industrial Code § 23-5.3(e) states the following: 

(e) Safety railings. Safety·railings cori:.tructed and installed in 
compliance with this Part ( rule) shall be provided for every metal 
scaffold. · 

There is no evidence that the scaffold was a m~tal scaffold. There is no issue of fact that 

safety railings were installed except as to that part of the scaffold facing the building and that 

such installation would have interfered with the installation ofthe metal panels therefore making 

this. section is inapplicable. 

Industrial Code § 23-5.l(j) states the following: 

G) Safety railings. 
( 1) The open sides of all scaffold platforms, except those platforms 
listed in the exception below, shall be provided with safety railings 
cohstr:Licted and installed in compliance with this Part (rule). 

There is no issue offact that all the ''open'' sides did in fact have a safety rails. The ortl y 
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side that did not was facing the fa9ade. Therefore, this section does not apply. 

Based on the foregoing, it is 

ORDERED that Second Third-Party Defendant, VALLEY FINISH, INC. 's motion 

pursuant to CPLR 3212 for summary judgment in favor of the Second Third-Party Defendant, 

Valley Finish, Inc., dismissing the Second Third-Party Complaint, all crossclaims and other 

claims as against said party, ·with prejudice, granted to the following extent: any cause of action 

based on common law indemnification is DISMISSED with prejudice (MS#6); and it is further 

ORDERED that plaintiffs motion for 

1) summary judgment in his favor on the issue of liability against defendants TISHMAN 

CONSTRUCTION CORP., PRATT INSTITUTE, and AM ARCHITECTURAL METAL 

& GLASS INC., pursuant to Labor Law §240( I) is DENIED as there are issues of fact 

that need to be determined at trial, to wit, whether the gap between the scaffold and 

far;ade of the building, integral to install the framing, brackets and metal panels, was 

greater than necessary for such installation, and if so, defendants will be found strictly 

liable under the labor law because the scaffold without railings was insufficient under 

Labor Law§ 240(1)(. M S,:tt '/. 

2) summary judgment in its favor against defendants TISHMAN CONSTRUCTION 

CORP., PRATT INSTITUTE, and AM ARCHITECTURAL METAL & GLASS INC., 

on the issue of a violation of Labor Law § 241 ( 6) is DENIED as no viable grounds exists 

under this section (MS#7); and it is further, 

ORDERED that Defendants/Third-Party plaintiffs TISHMAN CONSTRUCTION 

CORPORATION OF NEW YORK D/B/A AECOM TISHMAN i/p/h as "TISHMAN 

CONSTRUCTION CORP." and PRATT INSTITUTE's motion: 

1) dismissing the complaint is GRANTED TO THE EXTENT that any cause of action 

based on Labor Law§§ 200 and 241(6) are DISMISSED (MS#8); 

2) granting summary judgment in favor ofTISHMAN CONSTRUCTION 
CORPORATION OF NEW YORK D/B/ A AECOM TISHMAN i/p/h as "TISHMAN 

CONSTRUCTION CORP." and PRATT INSTITUTE against Defendant/First Third­
Party Defendant/Second Third-Party Plaintiff AM ARCHITECTURAL METAL & 

GLASS INC. pursuant to the contractual indemnification and breach of contract for 

failure to procure insurance causes of action is GRANTED to the extent that 

Defendant/First Third-Party Defendant/Second Third-Party Plaintiff AM 

ARCHITECTURAL MET AL & GLASS INC. is liable for failing to have its sub­

contractors Consolidated Scaffold Co. and Valley Finish, Inc. obtain insurance in the 

amount of $2Million per occurrence and $5Million in the general aggregate naming 

as an additional insured TISHMAN CONSTRUCTION CORPORATION OF NEW 

YORK D/B/A AECOM TISHMAN i/p/h as "TISI-IMAN CONSTRUCTION CORP." 

and PRATT INSTITUTE (Tishman 00088) (MS#8); 
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3) granting summary judgmenfin favor ofTISHMAN CONSTRUCTION 
CORPORATIONOF NEW YORK D/B/A AECOM TISHMAN i/p/h as "TISHMAN 
CONSTRUCTIONCORP~"and PRATT INSTITUTE a,gainst Defendant/Sec_ond 
Third~Party Defendant CONSOLIDATED SCAFFOLD CO. pursuantto the . 
contractual indemnification and breach of contract for failure to procure insurance is 
DENIED (MS#S); 

4) setting this matter down for an inquest as to the attorneys' fees and costs owed by 
AM ARCHITECTURAL METAL & GLASS INC. is GRANTED TO THE EXTENT 
that an inquest shall occur at or after trial (MS#S); 

5) dismissing·all cross-claims and counterclaims against TISI-IMAN CONSTRUCTION 
CORPORATION OF NEW YORK D/B/ A AECOM TISHMAN i/p/h as "TlSHMAN 
CONSTRUCTION CORP." and PRATT INSTITUTEis GRANTED and all cross., 
claims and counter-claims areDISMISSED (MS#8); and it is further 

. ORDERED that First Third-Party Defendant/Second Third-:Party Plaintiff AM 
ARCHITECTURAL METAL & GLASS INC. 's motion for: 

1) sunurtary judgment dismissing plaintiffs claims, is DENIED· as there are 
issues of fact (MS#9); and, 

2) dismissing any and all cross.cclaims and/or Third.,Party claims against 
movantis GRANTED to the extentthat claims alleging that FirS:tThird­
Party Defendant/Second Thitd,.Party Plaintiff AM ARCHITECTURAL 
METAL & GLASS INC,'s breached its contract in failing:to obtain 
insurance to indemnify Defendants/Third-Party plaintiffs TISHIVIAN 
CONSTRUCTION CORPORATION OF NEW YORKD/J3/ A AECOM 
TISHMAN i/p/h as "TISHMAN CONSTRUCTION CORP/' and PRATT 
INSTITUTEare DISMISSED (MS#9); anditis further 

. ORDERED that First Third-Party Defendarit/Secbnd Third-Party Plaintiff AM 
ARCHITECTURAL MET AL & GLASS INC.'s motion for 

1) summary judgment on its cross-claims and TI1ird-Party claims for contractual 
indemnity; comrrton law inderrtrtity, and/ot contribution against 
CONSOLIDATED SCAFFOLD en is DENIED (MS#9); and, 

2} summary judgment on its cross,-claims and Third:..Party claims against 
VALLEY FINISH, INC, is GRANTED TO THE EXTENT that VALLEY 
FINISH, INC. is liable to AM ARCHITECTURAL MET AL & GLASS 
INC.'s for contractual indemnity and breach of contract in failing to procure 
insurance (MS#9); and it is further 

ORDERED that Defendant/Second Third-Party Defendant, CONSOLIDATED 
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SCAFFOLD INC., s/h/a CONSOLIDATED SCAFFOLD and CONSOLIDATED SCAFFOLD 
CO.'s motion for summary judgment in favor CONSOLIDATED SCAFFOLD INC., s/h/a 
CONSOLIDATED SCAFFOLD and CONSOLIDATED SCAFFOLD CO., dismissing the 
Complaint, Amended Complaint, and Second Third-Party Complaint, as well as any and all 
crossclaims and/or causes of action for common law negligence, common law indemnification 
and contribution, contractual indemnification and breach of contract as against said party, with 
prejudice, is GRANTED (MS#l0); and it is further 

ORDERED that either plaintiff MEL VIN R. PARRALES shall stipulate with defendant 
TISHMAN CONSTRUCTION CORPORATION OF NEW YORK D/B/A AECOM TISHMAN 
s/h/a as "TISHMAN CONSTRUCTION CORP" to amend the caption to reflect the legal name 
of the defendant, or move to amend the caption, within 30 days of the entry of this decision or 
order, or the complaint against defendant TISHMAN CONSTRUCTION CORP. shall be 
dismissed. 

This constitutes the decision and order of the Court. ·~ 
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