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Supreme Courtof the State of New York 
County of Kings 

Part LLI 

EDWIN WILFREDO SOPACAHUANO, 

Plaintiff,_ 
against 

2320 CONEY LLC, COOK EQUITIES LLC, RAT AN REALTY 
LL.C., ALL BORQUGH GROUP SERVICE INC., and 
RICHMOND CONSTRUCTION INC., 

Defendants; 

ALL BOROUGH GROUP SERVICES [NC., 

Third-Party Plaintiffs, 
against 

RICHMOND CONSTRUCTION INC,, 

Third- Party Defendant. 

ALL BOROUGH-GROUP SERVICESINC, 

Second Third-Party Plaintiff, 

against 

JW SAUNAS CORP,, 

Second Third-Party Defendant. 

Introduction 

Index Number 529982/2021 
Seqs.003-005 

DECISION/ORDER 

Recitation, as.required by CPLR §2219 {a), oftlie papers 
considered in the review of this Motion 

Papers Numbered 
Notice,ofMotfon and Affidavits Annexed., .. ..1.::3.... 
.Order to Show Cause and Affidavits Annexed. 4-6 
Answering AffidaviL~ ............. , .. _. _ .. __ 
Replying Affidavits ..... : . : ... : ... ,- ...... ...1=2.... 
Exhibits .... ·-' .. ' . ' ... , .............. ' ' . ,.Yfl(.;__ 
Other, ..... _., .... ,,-._._ .. · ...... _ .. -... _ ... -._, ... _-

Upon the foregoing papers, plaintiffs motion for summary judgment (Seq. 003), 

defendants All Borough Group Services Inc. (All Borough) and Richmond Construction Inc. 

(Richmond)'smotion for summary judgn1ent (Seq. 004), andJW Salinas Corp. (Saiinas)'s 

motion for summary judgment (Se-q. 005} are decided as follows: 
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Procedural Posture 

Plaintiff commenced this action to recover for damages that he claims to have sustained 

on October 5, 2021, when he tripped and fell while carrying re bar at a construction site. All 

Borough, the general contractor for the project, discontinued its third-party action against 

Richmond, the supet.;structure sub.;contractor; when Richmond agreed to acc·ept All Borough's 

tender. The owner ofthe preinises,2320 Coney LLC, is in default. All Borough commenced a 

second third-'p~uty against Salinas, the concrete sub-subc..contractor. Salinas.employed the 

plaintiff. 

Facts 

The essential facts of plaintiffs accident are undisputed. On October 5,2021, plaintiff 

was carrying fi ye pieces ofrebar which were each twenty to twenty-five feet long: Plaintiff was 

carrying the rebar bundle across an uncovered rebar grid on the top floor ofthe new construction, 

and he had completed this trip multiple times that day. A yellow extensio'n cord was laying 

across the rebar grid. An authenticated photograph of the site is in the record depicting the re bar 

grid and.the yellowextertsion Cord, Plaintiff claims that he tripped over the electrical cord with 

his dght foot and then could not. "get up" with his left foot because o floose plumbing sleeves, 

which plairttiffcalls "blackpipes," scattered on the decking (Sopa EBTat 18). Yi Liu (All 

Borough representative) artdAmnider Singh (Richmond represefltative) confi1med that thes·e 

black pipes were plumbing sleeves (Singh EBT at8l; Liu EBT at 87). 

Analysis 

On a motion. for summary judgment, the moving party bears the initial burden of making 

a prima facie showing thatthere ate no triahleissues of material fact ( Giuffrida v Citibank~ 100 

NY2d 72, .81 [2003 ]) . Once a prima facie showing has been established, the burd_en shifts to the 
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non-moving party to rebut the movant' s showing such that a trial of the action is required 

(AlvarezvProspect Hospital~ 68 NY2d 320, 324 [1986]). 

As an initial matter, plaintiff does not Oppose defendants' motion with respect to his 

Labor Law § 240 (l) claim. Therefore, that claim is dismissed. 

Labor Law§ 241 {6) 

To prevail dn a callse of action pursuant to Labor Law § 241 (6), plaintiffmust show that 

he was ( 1) on a job. site, (2) engaged in qualifying work, and (3) · suffered an injury, (4) the 

proximate cause of which was a violation of an Industrial Code provision (Moscati v 

Consolidated Edison Co. of NY., Inc., 168 AD3d 717, 718 [2dDept2019]} Plaintiff alleges that 

defendants violated 12 NYCRR 23-1.7 (e) (1) and (2). Plaintiff does not oppose defendants; 

motion with respect to the other Industrial Code violations in his pleadings; defendants' motion 

is therefore granted with respect to these violations. 

Rule 1.7 ( e) (1) applies only to passageways. Hete, the plaintiff has not demonstrated 

that the area when~ he was walking was a passageway;. that code provision is therefore 

inapplicable. Rule J. 7 · ( e) (2) reads: 

Working areas. The parts·offloors, platforms and similar areas where persons work or 
pass shall be kept free from accumulations of dirt and debris and from scattered tools and 
materials and from sharp projections insofar as may be consistent with the work being 
performed. 

Here, it is cleat that plaintiffs accident occurred in a covered working area. The plaintiff alleged 

thathe tripped due toan improperly placed ex.tension cord and an accumulation of plumbing 

sleeyes. This·testimony is.sufficient to Illakeout piaintiff's prima fade entitlement to summary 

.judgment as a matter oflaw(see Bazdaric, vA/mah Partners LLC; 41 NY3d 310 [2024 ]). 

In opposition;· and in support of their qwn motion; defi.mdants advance two argµments. 

First;. defendants argue that the extension. .cord do~s not constitute "accumulated debris'' or · . . 
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"scattered tools," and t11atplaintiff s accident does not constitute aviolatioh of Rule L7 ( e) (2). 

However, defendants fail to account for plaintiffs testimony· that his fall was also proximately 

caused by an accumulation of plumbing sleeves, or ''black pipes." The court need notresolve the 

issue of whether the cord alone constitutes a violation of the Rule, as the cord and the plumbing 

·sleeves when taken together do. 

Second, defendants argue that the cord was integral to the plaintiffs work because it was 

providing. illumination. This· argument is· unavailing becaw;;e, even if the court accepts• arguendo 

that that the cord was necessary forilluminationin the open airworking area, a particular 

configuration is not integral "where a safer alternative would have accomplished the same goal" 

. (Bazdaric, 41 NY3d at 3 21} Here, the defendants have not demonstrated that there was no. safer 

al temative. configuration, such as suspending the extension cord over the work area. 

Notably; defendants do not argue the plaintiff tripped on something besides the extension 

cord or the pl um bing· sleeves; i.e.,. something which may have been integ,ral to the plaintiffs 

work. On the papers before the court; plaintiff has demonstrated his prima facie entitlement to 

smninaryjudgment, and defendants have not rebutted that showing. Additionally, defendants do. 

not raise the issue of plaintiffs coniparatiye fault in either their opposition.or their own motion. 

Therefore, plaintiff's motion is grarited and defendan!s· arguments about comparative fault are 

deemed abandoned (see Medinav 1277 HQldings, LLC, 234 ADJd 839; 843 [2025]). 

Labor Law§ 200 

Plaintiff moves With respect only to Richmond. on his Labor Law § 200 claim; plaintiff 

waives his claim against All Borough. "Labor Law§ 200 is a codification of the .common:-law 

duty of landowners and general contractors to provide workers with a reasonably safe place. to 

work'' (Pacheco vSmith, 128 AD3d .926i 926 [2d Dept20.15]); Thus, claiins for riegligence arid 

4 

---------------------·-------------------·-····--······-··--[* 4]



FILED: KINGS COUNTY CLERK 04/03/2025 01:09 PM INDEX NO. 529982/2021

NYSCEF DOC. NO. 168 RECEIVED NYSCEF: 04/03/2025

5 of 7

for violations of Labor Law § 200 are evaluated using the same negligence analysis (Ortega v 

Puccia, 57 AD3d 54, 61 [2d Dept 2008]). In a case where the question arises out of means or 

manner ofthe work, "recovery ... cannot be had under Labor Law § 200 unless it is shown that 

the party to be charged had the authority to supervise ot control the performance of the work" 

(id.). Here, Richmond's contract with All Borough obliges Richmond to "provide all material, 

labor,.equipment, supervision and requited insurance to perform the work required for [the 

foundation and superstructure portion]" of this project. There are questions of fact as to whether 

Richmo11d1 s contractual auth_ority extended to the specific work that plaintiff was performing; 

therefore, Richmond and plaintiff's motions are both denied as to plaintiff's Labor Law § 200 

claim. 

Contractual Indemnification 

All Borough and Salinas each moved for summary judgment on All Borough's 

contractual indemnification clairn against Salinas. To prevail on the claim for contractual 

ind·emnification, "a party ... must prove itself free from negligence, because to the extent its 

negligence contributed to the accident, it cannot be indemnified therefor'' (Hirsch v. Blake H ous.; 

LLC, 65 AD3d 570, 571 [2nd Dept. 2009]). Conversely, the sub.;contractor must show that it is 

not liable for indemnificationin this instance based on the ''specific language of the contracC 

(Dos Santos v PowerAuth. of State a/New York, 85 AD3d 718,722 [2d Dept 2011]; quoting 

George v 1Vlarshalls of MA, Inc., 61 AD3d 925, 930 [2d Dept 2009]). . . . . 

The sub-sub .. contract between Ri chrhond aµd Salinas obligates Salinas to indemnify the. 

''Owner," "Richmond Cortsttuction," anc:l, inter alia, Richmond's. "agents;" ·Tlle contract does 

not contain apririla facie obligzj.tion for SaHnas to indemnify the generai contractor; Here; All 

Borough contends that it is. eriti iled to contra.ct\.tal indemnification from Salinas because· it was. ari 
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''agenf' of Richmond. All Borough does not substantiate this argument. That said, Salinas also 

fails to substantially respond to All Borough's agency arguments; Therefore, given the 

ambiguity of All Borough's relationship to Richmond and the record before the court, both 

parties'·tnotions are denied with respect to All Borough's contractual indemnification claim 

against Salinas (see Skrok v Grand Loft Corp ,218 AD3d 702 [2d Dept 2023]). 

Bre:tch of Contract and Common-Law Indemnification 

Salinas also moved for Sli.rtlmaryjudgment on All Borough's breach of contract claim 

against it for failure to procure insurance, aiid All Borough did not oppose this part of Salinas' 

rri.otion. Therefore, Salinas' motion is granted as to All Borough's breach of contract claim. 

Firtally, Salinas moved for summary judgment ortAII Borough's comrri.on-law 

irtdemnification and contribution claims. To prevail 011 a motion for summary judgment based 

upon common-law indemnification, the movarttmustshow that itwas not negligent, that alleged 

indemrtitor was "tesportsible for negligence that corttributedto the accident Or,.in the·!lbsertce of 

any negligence, that [the movant] had [no] authority to direct, supervise, and control the work 

giving rise to the injury" (Poalacinv iv/all Properties, Inc;, 155AD3d 90(),.909.[2d Dept 2017]). 

"[A] conclusion that [the defendant] is not liable to [the plaintiff] for the injuries sustained by 

him necessarily defeats the cross-claims for [commonc:.Iaw] indt::mt1ification and contribution 

asserted against [the defendant] by [other] defendants(Stone v Williams, 64NY2d 639,642 

[1984}; see also R,odriguez v Yosi Trucking; 151 AD2d 556 [2d Dept 1989]). 

Salinas con~ends that the COITIIll.on-law indemnification claims against it must be· 

dismissed· because they are barred by Workers' Compensation Law § I 1. However, .it is a 1ogicai 

·prerequisite that for tjle protections.ofWCL § 11 to inure a party must.have actually provided 

Workers' Com.pi:::nsation cover8:ge. Here, Salinas has not demonstrated that it provided Workers' 
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Compensation coyernge. There is, therefore, a question of fact '1S to whether Salinas is entitled 

to the protection of the statute, and its motion is denied withrespectto All Borough'.s common­

law-indemnification and contribution claims. 

Conclusion 

Plaintiffs motion (Seq. 003) is granted with respect to his Labor Law§ 241 (6.)daim as 

predicated on a violation of Rule 1.7 (e) (2); the remainder of the motion is denied. 

Defendants All Borough and Richmond's mQtion (Seq. 004) is granted to the extent that 

plaintiffs Labor Law § 240(1) claim, plaintiffs LaborLaw § 241 (6) claim (except as 

predicated on Rule 1.7 [e] [2]), and plaintiffs Labor Law§ 200 claimagainstAll BQrough are 

aB dismissed; the remainder of the motion is denied. 

Salinas' motion (Seq. OOS)is gtartted to the extent of dismissing All Borough's claim for 

breach of contract; the motion is otherwise denied. 

March 24. 2025 
DATE 

,C. 0,1, 
C ~-~2-@I-----..... 

DEVINPdOHEN 
Justice of the Supreme Court 
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