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INDEX NO. 159180/2020

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LISA §. HEADLEY PART 28
Justice
A INDEX NO. 1591 80/2020
OSCAR E. MOINA HUAYLLA, 1012912024
Plasintiff, MOTION DATE 1g292024
y- MOTION SEQ. NC. 002 003
CHESTNUT COMMONS HOUSING DEVELOPMENT FUND
CORPORATION, LETTIRE CONSTRUCTION CORP. DECISION + ORDER ON
MOTION
Defendant.
X

The following e-filed documents, listed by NYSCEF docurment number {Maticn 002) 34, 35, 36, 37, 38
39. 40, 41, 42, 43, 44, 45, 46, 47, 48, 45, 59 61, 83, 65, 67, 68, 68, 81, 82, 83, B4, 85,88

wera read on this motion tofor JUDGKMENT - SUMMARY

The following e-filed documents, tisted by NYSCEF document number {Motion 003) 50, 51, 52, 53, 54,
55, 06, 57, 08,680, 62, 684,66, 70. 71,72, 73, Y4 7575, 77, 78, 79, 82

were read on this metion tofor JUDGMENT - SUMMARY

Before the Court is the motion {seq. no. 002) filed by the defendants, Chestnut Commons
Housing Development Fund Corporation and Lettire Construction Corp. {“defendants™), lor
summmary judgment, pursuant to CHLR §3272, dismissing plamtiTs complaint. (See, NFSCEF
Doc. Nos. 34 — 473, Plaintiff filed opposition to the motion. (NYSCEF Dae. Nos. 87 - 697

Also, before the Court is the motion (seq. me. (3} led by plaingift, Gscar Moina [Tuaylla
{“plaintiff™), for an Order granting summary judgment on liability against defendants based on
their violation of New York State Labor Law $9240 and 241(6) and setting this marter down for a
trial on damages only. Detendants liled opposition, and plaintiff filed a reply, arpuing that the
opposition was Nited untimely and only seven days prior to the return date of the motion.

[ the complaint, the plaintiff allepes that defendant Chestnut was the owner of the building
located at |10 Dinsmore Place, Brooklvn, New York (“subject premises™, where the subject
accident necurred on September 20, 20200 Deferdant Eettire was the general contractor on the
subject premises. who hired subcontractor and non-party, Moore Group, o perform conerete work
of a new building at the subject premises. Plaintiff was crployved by Moore Group and was on the
site to perform carpentry and concrete work. Plaintiff asscrts that while he was performing his
work on the floor of the buitding, he lefi the floor to go to the restroom, and when he retumed he
walked undemeath plywood located at the cetling and the plywood above him struck him in has
head. (See, NYSCEF Doc. No. 535 at 31). Plainull asserls that there was no warning posted or no
vellow security tape located on the 6" floor, and he did not see that upon his return from the
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bathroom to the floor that pieces of plywood had alrcady been removed, that the support posts
were removed; and plvwood was going to drop. Plaintitf also asserts that there was no other roule
1o relumn to his work arca from the bathroom other than under the plywood which allegedly struck
hin.

The plantifl asserts separate canscs of actions agamst defendant Chestnut Commons, as
the owner of the subject premises. and Lettire Consiruction, as the peneral contractor, As to the
defendant, Chestinut Conumeons, the plaintitl asserts in the Complaint the [ollowing causes of
actions: megligence, carclessness and violations of the Labor Laws of State of New York,
including, but not limited to Labor Lew $§200, 240 and 24176) and 12 NYCRR 23-1. 7ialil). (See,
NYSCEF Doc. No. i, Complaint at | 9).

Az to the defendani, Lettite Construction, the plamtiff asserts in the Complaint the
following causes of actons: neglipence, carelessness and violations of the Labor Laws of State of
New York, including, but not limited (o Labor Law $6200, $240 and $2471¢6) and {2 NTORR 23-
i Ffak2i. (See, Complaint ar | 23).

CPLE § 3242

“Tt is well settled that *the proponent of a suminary judgment motion must make a primea
Jucie showing of entitlerment 1o judgment as a matter of law, tendering sufficient evidence to
demonstrate the absence of any material 1ssues of fact.” Puliman v. Silverman, 28 NY . 3d 1060,
1062 (20161, Alvarez v. Prospect Hosp., 68 W.Y.2d 324, 324 (1986). “Failure to make such
showing reguires denmial of the motion regardless of the sufficiency of the opposing papers.”
Winegard v. New York Univ. Med. Cir., 64 NY.2d 851, 833 (1945} (internal citations omirted).
“(na motion for summary judgment, facts must be viewed in the hight most favorable to the non-
moving party.” CALR ¢ 3272 “Once such prime facie showing has been made, the burden shifts
ter the party opposing the motion to produee cvidentiary proof in admissible form sufficlent to raise

miaterial issues of {act which require a trial of the action.” Cabrera v. Rodriguez, 72 A.D.3d 533,
553-554 (1st Dep't 2010},

Labor Law 324071}

Labor Law ¢ 240(7), also known as “New York's Scaffold Law™ imposes “absolute liabiiity
on building owners and contractors whose Falure to provide proper protection to workers
employed on a construction site proximately causes injury to a worker,” See, Wilinski v. 334 E.
92nd Hous. Dev. Fund Corp, 18 NY 3d 1, 7 (20113, The Seatlold law states:

“lajll contractors and owners and their agents, except owners of one
and two-family dwelhings who contract for but do not direct or
control the wark, in the erection, demolition, repairing, altering,
painting, cleaning or pointing of a bullding or structure shall furnish
or erecl, or cause to be lumished or crected for the porformance of
such labor, scaffolding, hoists, stays, ladders, slings, hangers, blocks,
puflevs, braces, irons, ropes, and other devices which shall be so
construcied, placed and operated as to give proper protcction o a
person so craploved.”
NY. Labor Law § 240¢1).

TE2 B 2020 MOINA HUAYLLA, OSCARE, v3. CHESTHUT COMMONS HOUSIRG Fage 2 of B
Motlon Mo, 002 003

2 of 6




" INDEX NO. 159180/2020
NYSCEF DOC. NO. 87 RECEIVED NYSCEF: 04/09/2025

The duty impased by Labor Law § 24071 s nondetegable, meaning that an owner or
contractor who violates this duty can be held liable for damages, regardless of whether they
exercised actual supervision or comirol over the work. See, e g, Haimes v. New York Tel Co, 46
NY .24 132, 136—137 (1978). With respect to a falling object, Labor Law §240) (1) applies where
the falling of an object is related to “a significant risk inherent in ... the relative elevation ... at
which materials or loads must be positioned or secured.™ Rocovich v, Consolfdated Fdison Co.. 78
N.Y.2d 309, 314 (1991}, In assessing liability under New York's Scaffold Law, the lepislative
intent behind Labor Lew § 24001 15 to ensure that appropriate safety measures are in place,
regardless of logistical challenges or inherent danper. See, e.g. Rocovich v. Consolidated Edison
Co., TANY 2d 309, 514 (1991,

To prevail on a Labor Law § 240¢1) claim, the plaintifT mast establish that the vielation of
the stalute was a proximate cause of lis or her injurtes. Blake v. Neighborbood Hous. Servs. of
New York Ciry, fnc., | N.Y.3d 280, 286 (2003). Liabalily under the Scaffolding Law depends upon
the injury having resulied from “the failure to use, or the inadequacy of ... a device™ within the
purvicw of the statute, Orfiz v Farsity Holdings, LLC, 18 N.Y . 3d 333, 340 (2011) {internal
quotation marks omitted ). Furthermore, when two contlicting versions of an cvent are presented,
and under either version, salety devices are cither absent or inadequate to proiect the plamtiff] the
existence of siuch conflicling accounts docs not create an issue of material fact sufficient to
preclude summary judament. See, Jucufana v. Ciny of New York, 214 A.D.3d 535 (1st Dep’t 2023).

Here, this Court finds that the plaintifl established a prima facie entitlement to summary
judgment on the Labor Law §240¢7) claims, The type of work being performed, inctuding
removing suppon posts, and the stapping of lumbar, involves a toad that required sceuring because
plaintiffs injury was the forcsceable consequence of the sk of performing the task — that being a
falling plywood, Further, there 13 no dispute that a safety device was not in place 1o prevent
phywood rom falling. Defendant-Lettire's witness, Mr. Torenzo testitied that during the stripping
process, the plywood was dropped under “controlled circurnstances.” However, the plywood
should have been securced against falling and collapse by securing the plywood with jacks or posts
oi other supporting members andior that the plywood should have been removed immediatety if
any supports had been removed. See alve, Gutferrez v. 610 Lexington Prop., LLC, 179 AD.3d
313, 117 WY S.3d 208 (1st Dep’t 2020). The Court also agrees with the plaintift™s expert, Mr.
Dolhon, who opined that the defendants viotaled Labor Law $240 based upon their faiture to secure
the suspended plvwood. Accordingly, the plaintiff™s motion for summary judement as to the issue
of Hability on the wsee of Labor Low $240¢1) is pranted, and the defendant’s motion for summary
judgment to dismiss the Labor Law $240¢7) claim is denied.

Labor Law §24176)

Defendants argue that plainGiTs Labor Law $241(6) claim should be dismissed because
the plaintiff failed to cstablish a violation of a specific salety provision required by the New York
Industrial Code. Specifically, Defendants contend that [rdustrial Code $23-f.7fa)2} is
inapplicable, as the worksitc was not “normally exposed”™ o falling objects, and Plaintiff
purposelully entered the area during stripping operations, rendering bamicading requirements
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urelevant, Additionally, Defendants assert that Indusiriaf Code $23-1.5, addressing general safety
responsibilities, lacks the specilicity necessary to support a §241(6) claim, They further maintain
that corpliance with Indusirial Code $23-1.7(a){!) regarding overhead protection was impractical
and would have obstructed stripping opcrations. In addition, the defendants arguc that fefusiricl
Code §§ 23-1.3 and 23-2 2ia-re) do not apply, given that stripping inherently invalves dismantling
protective forms and struetures, rendering these provisions nmelevant to Plaintift's circumstances.

1o the contrary. the plaintiff argues that the delendants” actions violated fndhustrial Code
§§ 23-1.7fa)fl) and fa)f2) because there was no secunty tape or warhing signs to limit access to
the work area since the worksite was snbject 1o falling objects, such as phywood that was in the
process of being removed by workers. The plaintiff contends that the removed plywood was no
longer secured by supports and posts, therefore barricades and overhead protections should have
been provided at the worksile, Specifically, the plaintift argues that fndustrial Code $23-7. 7(a)i2)
iz applicable in tns case because the arca where the plywood struck him was not the area where
plaintift was required o work, and that the area where defendants” emplovees were drilling and
chopping concrewe on the floor was not blocked oil, and there were no warmngs posted to indicate
the danger of falling debris.

In addition, the plaintitl argues that mdustrial Code §23-2.2¢a) and (B, which applies 10
congrete work, arc applicable in this case. First, /2 NVCRR § 23-2 2¢a) provides that™|{]orms,
shores and reshores shall be structurally sate and shall be properly braced or ticd together so as to
maintain position and shape.” /2 NYURR £23-2 2. Second, 12 NYCRR § 23-2.7¢h) provides that
“[d]esignated persons shall continuously inspect the stability of all forms, shores and reshores
including al! braces and other supports during the placing of concrete. Any unsafe condition shall
be remedied immediately.” i In this case, platiff claims through their expert’s opinion that the
defendants failed to ensure that the formwork and shoring (the plywoeod) were structurally sale
and failed to continuously inspect the stability of the plywood frumework, (NESCEFR Doc. No, 37
at 16). To the contrary, the defendants argue the stripping performed was infended 1o remove and
dismantle those forms after the concrete had dricd, thus, the above-mentioned provisions are not
apphicable,

Iiere, this Court finds that fedustrial Code §23-1.7¢a) does nol apply to the facts of this
case because this seetion is applicable only where there is evidence thal the plaintitf was injured
i1 an area where workers were © normally exposed to falling objects.” See also, Mefvin v. Cry
Const. Mgt e 2018 NY. Slip Op, 30560|U1, L7 (NVY. Sup Ct, New York County 201 8Y. Here,
there s no dispute that there were no protections in place as the delendants argued that overhead
barricades would make the removal work impossible. Tlowever, the plaintiff's argument that the
plywood should have been secured and there was plywood in the process of being removed by
workers suggesis that the area where he way working was not vne that is nomully exposed to
falling material or objccts. See, Gabriel Rodriguez Berances v. Smitell LLC, 2022 N.Y. Slip Op.
S2067[L, 8 {N.Y. Sup Ct, Kings County 2022). “Although this regulation is sufficienty specific
tor support a canse ol action under Labor Low § 2417465, the plaintilt has fajled to make a prima
Jfacie showing that the area where he was working was an area normally cxposed to falling ohjects
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under Mndnstrial Code $23-1.7¢a). Jd. [Internal citations omitled]. Further, the plaintiff and
delendants present conflicting testimony as to whether thete was yellow caution tape to prevent
inadverient entry in the subject area.

Therefore, as there are issues of fact as to whether the subject area was normally exposed
ter falling objcets, (he branch of Plaintiff's motion seeking summary judgment on his Lahar Loaw
$244 (6) ciaim 1asofar as it is predicated upon a vielaton of /2 NYCRR 23-1.7 fw) (1) andf2) is
denied. In addition, this Court finds that triable 1ssues exist regarding whether supports were in
place during the placing of concrete or aller the concrete had dried. Therefure, the plaintitf's
mwtion [or summary judgment as it applies to the application of 12 NYORR 23-2.2(w and (b) is
denied. Consequently, the defendant’s motion for summary jndgment to dismiss these claims is
also demed,

Labor Law 2400

In support of the motion for sunimary judginent (o dismiss, the defendants argue, inter afia,
that plaintiff's Labor Law 200 and common law negligence clainis should be dismissed because
the defendants neithier created nor had actual or constructive notice of the conditions feading to

plaintiff’s injury. Specifically, defendants assert thar the alleged dangerous condition arose solely
from the subcontractor's methods and materials, Defendants also argue that mere retention of
peneral supervisory authority or enforcement of general safetly standards does net establish the
requisite level of control and that the defendants did not direct, control, or supervise the stripping
operation, and the mjury resulted exclusively from plaintiff's own actions and the methods
employed by subeontractors, which precludes imposing liability on defendants, {(NYSCEF Lioc.
No. 4a).

In oppositon, plaintiff arpucs, inter afia, that defendants failed 1o satisty their prima fucie
hurden on their monon to dismiss the Labor Law $200 and common law nepligence claims,
Specifically, pltaintfl argues that delendants’ affirmation and memorandum of law are devoid of
testimony or factual proof eliminating their actual or constructive natice of the hazardous condition
causing plaintd{'s injury.

Labor Law $200 claims arisc from an alleged defect or dangerous condition existing on the
premises and those arising from the manner in which the work was performed. N ¥, Labor Law
#2000 Under Labor Lew $200, itis the general duty of owners and contractors 1o make certain all
cquipment, machinery, and devices are positioned, operated, and guarded in a secure mannce, fef
“Far an owner to be held lable for common-law negligence or pursuant to Labor Law S200, a
plaintiff must show that the owner supervised or controiled the work or had actual or constructive
notice of the unsate condition causing the accident.” Cuarfgs v. Kowrkouwmelis, 265 A.D.2d 293,
690 NY.S 2d 475 (1999,

Herg, the Court finds that defendants have failed to cstablish its prima facie entitlement 10
summary judgment o dismiss the Labor Law §200 claim as a matter of law, Specifically, the
evidenes submitted indicates a triable Issue as to whether the defendants exercised the requisite
control ever the means and rmetheds by which the work was camried out and whether the defendants
breached #s common law duty to provide the plainui fT with safe working conditions. Accordingly,
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the Court denies the branch of the defendants™ motion Tor summary judgment dismissing the
plaintiff's claims alleging common-law negligence and a viclation of Labor Law ¢200.

Accordingly, it is hercby

ORDERED that defendants Chestnut Commons Iousing Development Fund Corporation
and Lettire Construction Corp.’s summary judgment motion to dismiss the plaintilt™s complaing is
DENIED: and it 15 Turther

QRBERED that the portion of plaintiff Oscar Moina Huayllas suramary judgment motion
for an Order as to hability against defendants, Chestnut Commons Housing Development Iund
Corporation and Lettire Construction Corp., bascd on their viotation of New York State Labor Law
L2400 s GRANTEID; and it is further

ORDERED that the portion of plaintift Oscar Moimna Huaylla’s summary judament motion
for an Order as 1o lability against defendants, Chestnut Commons Housing Development Fund
Cormporation and Letrire Construction Corp,, based on their violation of Mew York Stene Labor Law
$24518) is DENIED: and 1tis further

ORDERED that any requested relicf soughl not expressly addressed hercin has
nonctheless been considered; and it is further

ORDERED that within 30 days of entry, plaintiff shall serve a copy of this Decision/Order
upon all parties with notice of eniry.

This constitites the Decision and Order of the Court.
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