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PRE S ENT: HON. ANNE J. SWERN, J.S.C. 

MERLETTTAYLOR, 

Plaintiff, 

-against-

SHERADEL ASSOCIATES, L.P., SHERILU 
MANAGEMENT.CORPORATION,·SHERLILU 
MANAGEMENT LLC, DUNKIN' DONUTS 
INCORPORATED, DUNKIN'BRANDS., INC., 
DUNKIN' BRANDS GROUP; INC,, 
DUNKIN'DONUTS LLC, DD IP HOLDER LLC, 
. INSPIRE. BRANDS, INC., MAR DONUTS NY LLC, 
and TIMOTHY & SABINA FINE FOODS INC, 

Defendants . 

. SHERADELASSOCIATES, LP., SHERILU 
MANAGEMENT CORPORATION, and 
SHERLILU MANAGEMENT, LLC 

Third-Party Plaintiffs; 

-against-

BOGOPA BG.FLATLANDS· LLC, 

Third-Party Defendant: 

. At an IASTrial Term, Part75 of the 
Supreme Court of the State of New York, 
Kings County, at the Courthouse located at 
360 Adams Street, B:rooklyn, New York on 

·the.10th day ofApril 2025, 

DECISION & ORDER 
IndexNo.: 507637/2023 

CalendarNo.: 45 

Motion Seq.: 002 

Return Date: 2/13/2025 

Recitation of the/oil owingpaper s as reqt!ired by CP LR 22 J 9(a): · 
Papers 
Numbered 

Notice of Motion, Affirmation, 
Affidavits and Exhibits (NYSCEF 68:.82) ....... , .... '. ........................................... 1, 2 
Affirtnations and Exhibits in Opposition (NYSCEF 97-101).· ........................ , 3, 4 . . . 

Reply Affinnatio11s and Exhibit. .............................................• , ....... , ...........•....... .5 · 
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Upon theforegoingpapersand after oral argument, the decision and order of the Court 

is asfollows: 

Facts 

Third-party defendant Bogopa GB Flatlands LLC (''third-party defendant/tenant" or 

''Bogopa"}has moved this Court for an order dismissing the third-:party complaintby 

defendants/third-:party plaintiffs SHERADEL ASSOCIATES, L.P., SHERILU MANAGEMENT 

CORPORATION, and SHERLILU MANAGEMENT LLC ("third-party plaintiffs/landlords" or 

collectively "Sheradel"} pursuant to (a} CPLR § § 3211 [a] [1] and [7], or inthe alternative, 

CPLR § 3212, 1 (b) CPLR § 8303-a, awarding costs and reasonable attorneys fees based on third­

party plaintiffs allegedly commencing a frivolousthird"'party action, (c) CPLR § J212 and §3001 

granting summaryjudgmentonthird-party defendant's counter claim,and (d) CPLR § 7503 

staying this action and compelling arbitration pursuant to the lease. 

This is. an action for personal injuries allegedly sustained plaintiff when she slipped and 

fell on ice in front ofl 10:-10 Flatlands Avenue, Brooklyn, New York("the premises'') (NYSCEF 

70}. Plaintiff initially alleged in her Summons and complaint that she fell in the parking lot 

(NYSCEF 1) but later amended the location of the accident to the sidewalk (NYSCEf 98); 

Pursuant to the lease< dated 2/15/1979 between the predecessors to Sheradel/landlords and 

Bogopa/tenant, the third-party plaintiffs/landlorcls agreed aS follows: 

11-.7 Landlord shall defend and indemnify Tenant and hold Tena.ntharniless from 
and against any and all chums, losses,·damagesand expenses resulting.from 
personal and bodily injury; death and property damage occurring on the Common 
Area. 

11.9 Arly dispute arising out of the provisions of this Miele [H] shall be submitted to 
arbitration in accordanc~ with Article 49. 
(NYSCEF St, p.31)~ 

1 The branch ofthe motion seeking dismissing of plaintiff's amended complaint has been withdrawn. 
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The lease definedthe.ccimmon areaas 

11.1 Those portions of the Shopping Center ( other than the Demised Premises) 
intendedfor common use by tenants of the Shopping.Center and their customers, 
invitees, licensees, subtenants and employees are herein collectively called the 
11Coinmoil Area.'' The Coinmort Area shall include, without limitation, the parking 
and lar1dscaped areas, roads, streets drives, tunnels, passage ways, stairnrays, 
sidewalks, walkway, open and enclosed malls, elevators, escalators, exterior ramps, 
arcades, entrances and exits of the Shopping Center (id at pp.28-29). (italics added). 

Third-party plaintiffs/landlords and third-party defendant tenant, then executed an 

amendment to the 1979 lease hi JUly2018 (NYSCEF 48). This -c1mendinentdid not alter or 

modify the indenmification provisions of the· 1979 lease as to either party. 

Third-party plaintiffs/landlords Shei:adel commencedthe third-party action.seeking 

indemnification from the third "party defendant/tenantBogopa. Plaintiff then amended the 

summons and complaint per CPLR § 1009 to include the Bogopa/tenant as a direct .defendant 

(NYSCEF78). In its answertothe third-party complaint, Bogopa/tenant asserted cross-claims, 

and a counter claim to recover attorney fees and costs pursuant to 22 NYCRR § 130-1. l alleging 

that the third-party action is frivolous and should be dismissed based on the mandatory 

arbitration clause in the lease between the parties (NYSCEF81). 

The motion is granted to the extent that ( 1) any claims by the third-party 

plaintiffs/landlords for indemnification contractual indemnification must be submitted to 

arbitration per§ 11.7 and 1L9; (2) the third~party complaint and all cross-claims in the main 

action are distnissedperCPLR § 3211 [a] [l] and [7], CPLR § 3212 [a]and [b]; and (3)third­

party. defendant is· granted sliinmary judgment pursuant to CP LR .§ .· 3212 · and § 3001 on its 

courtter-clainifor adeclaratoryjtidgtnent.againstthird-pa:rty plaintiffs Sheradei declaring that 

thitd-'party plaintiffs must defend, indemnify and hol.d harmless third-party defendant Bogopa. in 
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the main action and anyrelated action pursuant to the express terms of the 1979 lease. The 

motion is denied in all other respects. 

The arbitration agreement and CPLR § 3211 [al (11 and [7). 

"A motion pursuant to CPLR § 3211 [a] [1Jto dismiss the complaint on the ground that 

the action is barred by documentary evidencemay be [appropriately] granted only where the 

documentary evidence utterly refutes the plaintiff's factual allegations, thereby conclusively 

establishing a defense, as a matter oflaw" (Karpovich v City of New York, 162 AD3d 996, 997 

[2d Dept 2018] citing Mawere vLandau., 130 AD3d 986, 987 [2d Dept2015]; see Goshen v 

Mutua/Lifelnsurance Co. ofN.Y:, 98 NY2d 314,326 [2002]). "To constitute 'documentary' . . 

evidence, the evidence must be unambiguous, authentic, and undeniable, such as ... documents 

reflecting out-of..:.court transactions ... [i.e.,] contracts, and other papers~ the contents of which are 

essentially undeniable" (Karpovich v City of New York, 162 AD3d at 997-998; see Pratt v Lewin 

&: Baglia, l50AD3d 908,c 909 [2d Dept 2017]). The arbitration clause in the lease, the one'-way 

indemnity agreement hmning from thelartdlofds to the tenant, and the absence of any reciprocal 

indemnity clause running from the tenant to theJandlords is unambiguous andwartants dismissal 

of the third-:party action (Karpovich v City a/New York, and Pratt v Lewin & Baglia, supra), 

together with cross-daims asserted by· defendants/third-party plaintiffs' in their answer to the 

amended complaint(CPLR § 3212 [b], infra.), 

In opposition to the tnotion; third-party plaintiffs/landlords:argue that the indemnity 

clause is ii1 violation ofGeneral Obligations Law§ 5-321 because seeks to indemnify third-party 

def endant/tehant for its own negligence. 2 However; this argUmeht is without merit. Per ihe plain 

language of General Obligations Law§ 5-.:'.321, the statute onlyinvaiidates agreements by 
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tenants/lessees to indemnify landlords/lessors that exempt ''lessors fr.om liability for· damages 

resulting from their own negligence; .. whereby lessors are excused from direct liability for 

otherwise valid claims which inay be brought against [the lessor] by others" (Great Northern Ins. 

Co. v Interior Construction Corp., 7 NY3 d 412, 419 [2006] [ italics added;· internal quotations 

omitted]). Further, when a party ''is under no legal duty to indemnify another,1; it may contract 

"to provide indemnity to [another] party forits.own negligence only where the contractual 

language evinces an unmistakable intentto indemnify" (id. at p.41 7 [ internal quotations 

omitted]); 

Here, the indemnity clause is unmistakenly a ''one:-way" indemnity agreementin favor of 

the tenant/lessee [third--party defendant], not thelessors/landlords [third-party plaintiffs], in ''a 

commercial lease negotiated between two sophisticated parties who included a broad 

indemnification provision, coupled with an insurance procurement requirement" by the landlords 

in § 13 .3 ofthelease (id. at p.4 l 9;Service Sign Erectors Co; vAllied Outdoor Advertising, Inc: 

175 AD2d 761, 762 [Pt Dept 1991]), Pursuant to §13.3, the third-party plaintiffs/landlords 

agreed "to maintain public liability insurance in respect of the Common Area, naining the 

· Landlord and Tenant as insureds, in an amount not less than $3 ,000;000, for personal and bodily 

injury all persons in any one occurrence and for damage to the property" (NYSCEF 81, p.3 6 at 

§ l3. 3). The third-party defendant/tenant only had a reciprocal duty to· obtain insurance and 

name the landlords as an insured (id. at §.132), without a contractual reciprocal duty to 

indemnify the landlords; This one-way in4emnity agreement extingµished any quasi~corttractual 

and implied reciprocal duty or obligation by the.third-party defeµ:dant/tenant to indemnify third­

P~ plaintiffs/landlords (Servicf! Sign Erectors Co. v Allie<( Outcjdiir Advertising, Inc: 175 AD2d 

762). Therefore, the landlqtds artii tenant, through the "employment oqnsuran,ce" allocated to 
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the landlords "the risk ofliability to third parties" occurring in the common area ( Great Northern 

Ins. Co. v Interior Construction Co1p., 7NY3d 419t 

Next~ when determining a motion to disntisspursuant to· CPLR § 3 211 [a] [7], the Court 

must accept the factualallegations in the complaint as true and "accord [third-party] plaintiffs the 

benefit of every possible favorable inference and determine only whether the facts as alleged fit 

into any cognizable legal theory" (Leon v Martinez, 84 NY2d 83, 8 8 [1994 ]). Assuming 

plaintiff's injuries arose outthe tenant's snow removal in the common area, the landlords are not 

entitled to indemnification or contribution in the face of the one""way indemnity agreement. 

Therefore, the third .,.party complaint fails to State a cause. of action. 

Relief sought per CPLR § 3212 

Third-party defendant Bogopa has establjshed that; as a matter of law, the third.,.party 

plaintiffs/landlords are not entitled to contractual, implied or quasi-contractual indemnification 

contribution. Based on the foregoing,. defendant/third-party plaintiffs' cross-claims for 

indemnification and contribution against the tenant in their answer to the. amended complaint 

adding the tenant as a direct a defendant are dismissed,sua sponte, per CPLR § 3212 [b]).3 

Sanctions and the Counter Claims 

Sinc.e the summons and complaint has been properly amended to add the third-party 

defendant as a direct defendant, the request for sanctions representing the cost of defending this 

3 Rule 3212 . .Motion for summary judgment. 
[b] A motion for summaryjudgment shall be supported by affidavit, by a .. copy of the ple119ings and by other · 
available proof, such as depositions and wr:itten. admissions. Toi:! affidavit shall be by a person having ]qiowleclge of 
the facts; ii shall recite all the material facts; and it. shali show that there. is no defense to .the cause of action or tha.t 
the cause of action or defense .ha.s no. merit, The moiion.shaU.be granted if,· upon a.fl the p(lpers and proof submitied, 
ihe cause ofacilon or defense shall be established sufficiently iq warrant the court as a matter of law in directh1g 
)udgn1ent in favor of a11y party; Except as provideo i.n subdivision ( c) of this rule .the motion shall.be denied ifany 
party shall show facts sufficient to require a trial. of any i.ssue of fact. Ifit shaH appear that i1.11y party other than the 
moving party is entitled to a summaryjudgment, the court.may grant such jui:lgment without the necessity .t,f a cross-
motion. (emphasis added). . . . , 
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·action is now moot. The- request -for an order pursuant to -CPLR _§: -3.212 and §-300 I_ on Bogopa's 

.alleged. ·coi.mter1 claini for. d;eclaratoryjudgin~nttbat {\efe°'d~ts/third_-party plaintiffs Sheradel 

rimst defend, indemnify and hold harmless third~party defern;iant Bogopa in .the third-party action 

and main .tt~tion is granted. 4 

The, Court has.considered ·defendants/thitd~party plaintiffs' ·temaining---arguments and fincl 

sameJo be without merit. 

Accordfogly, it is hereby· 

ORDERED that_ tlte branch of defen4ant/thlrd'"party·.d~fendant BOQOPA .BG 

FLATLANDS LLC' s motion to. dismiss the third".pa,rty action pursuant to CPLR § • 3 211 [a] [ 1] 

apd[7].-and CPLR § 32lt[a]and [b] is granted, anditis further 

ORDERED that the branch of defendant/third-party defendant BOGOPA BG 

FLATLANDS LLC's motion for an order pursuant to CPLR § 8303-a is denied a:s moot, and it is 

further 

ORDERED· that. the branch. of third.:.party defendant __ BOGOPA BG FLATLANDS LL G's 

motion for an order pursuantto CPLR § 7503, staying the third-party action pending the outcome 

of arbitration is denied as ·moot;. ~d it_ i~. further 

ORDERED that.the branch of defeno.ant/thiid"'.party defendant BOGOPABO 

FLATLANDS LLC's motion for.an order pursuant CPLR § 3212 and :§3001 for a declaratory 

judgment that defendants/third-party plaintiffs must-defen,q~ indemnify and hold h~less 

defendant/third-party defendant in the .main action and third~party action _as to any judgment~ 

-attorneys' fees and costs is granted;· lilld it is further 

4 See NYSCEF 5 5, p.13 and NYSCEF i 05, p 12 
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ORDERED that the br@ch of defendant/third-party defendant BOGOPA BG 

FLATLANDS LLC's motion for an order pursuant to CPLR '.§ 7503compelling; arbitration for 

indemnification pursuant to the lease is granted to the extent that the arbitration. concerning the 

amounts due and owing to defendant/third-party defendant per the indemnification provision of 

the lease shall be held in abeyance pending the outcome of the ma.in action, and it is further 

ORDERED thatthe motion is denied in all otherrespects. 

This the decision and order of the Court. 

For Clerksuse only: 

MG __ 

MD --
Motion seq;# ___ _ 
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Ho 
Dated: 4/10/2025 
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