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PRESENT: HON. RICHARD J. MONTELIONE, J.S.C, 

SUPREMECOURTOFTHE STATE OF NEW YORK 
COUNTY OF KINGS: PART 99 

.------------------ .. ------------.-------------.-.----------- .---- .X 
LIT AL DOMATOV and ORTAL CHALKADAROV, 

Plaintiffs, 
-against-

CEM C, GUMUS . . . . ., 

Defondant(s) . 
. ---- ·- ·-- .. --· .. -- ·----------------·. -----------------------· ----x 

At IAS Part 99 of the S uprente Court 
ofthe State ofNew York, Kings 
County, on the/ §th day of April 2025 

DECISION AND ORDER 

Index No.: 5 2045 6/20 18 
Mot. Seq. 002 

The foliowinB papers were read on this motion pursuant to CPLR2219( a): 

Pauets Numbered 

Defendant's Notice of Motion/ Affidavits/ Affinnations/Exhibits., .. , .......... , .,. ............ 30-42 

Plaintiffs; Answering Affirmations/ Affidavits/Exhibits ...................... , ...... , , ........ 52-64 

Defendant's Reply Affirmation Exhibits .............. , .......................................... , . 65 

MONTELIONE, RICHARD J., J.S.C. 

This is an action to recover for personal injuries resulting from a motor vehicle accident 
alleged to have occurred on February 21, 2016. Plaintiffs Lital Domatov (Domatov) and Ortal 
Chalkadarov (Chalkadarov) c;ommenced this action by filing a summons and verified complaint 
onOctober 11,2018, alleging that on February 21; 2016, at approximately 5:22 a.m;, at or near 
the northbo11nd Franklin D. Roosevelt East River Drive (FDR), avehide owned and operated by 
Cent C. Gumus (defendant) collided withthe vehicle operated by DornaJovin which · 
Chalkadarov was a passenger; Defendant joined issue by interposing a verified answer on March 
13, 2019. On June 8, 2023, defendant filed a motion for summary judgment in his favor 

. . 

dismissing plaintiffs' cornpla.intpursuant to CPLR 3212 on the basis that plaintiffs do not meet 
the serious injttry threshold requirements cifinsurance Law§§. 5 i04 [a]and 5102[d] (Mot Seq. 
N 6. 2 ), wljich was grah~ed by the undersigned Justice oil September 20, 2023 (NY· St Elec Fiiirtg 
[NYS CEF] Doc. No. 46),; without opposition and on plaintiff's default. · On October 5, 2023 ~ · · 
counsel fqr the p~rties stipulated .to vacate plaintiff's default and restore the motion to the 
cal endat to be heard on the merits. (NYSCEF Doc. No. 47). 'the parties appeared before the· 
Court for oral arguments on July I 7; 2024 after wtiich the motion was rnai:ked fully submitted. 

[* 1]



FILED: KINGS COUNTY CLERK 04/15/2025 02:16 PM INDEX NO. 520456/2018

NYSCEF DOC. NO. 67 RECEIVED NYSCEF: 04/15/2025

2 of 4

Domatov, et. al. v. Gi,anus; Index· No. 520456/2018 . . . 

.Legal'Standard 

Ur1der Tnsur.al.').ce Law. § 5104 [a], "in.any action .by or oi1· behalf o:t a coveted person 
against another coveted person for personal injuries ai'lsing out of neglig~;nce in .the use or 

uperation of a motor vehicle in this sta:te, there shall be: no. right of recovery for non-economic 
loss·, except i)'i the ca.se of a.serious injury." 

Ins.urance Law § 5102[ d] defines a serious in Jury as: 

"Serious ihjurf' mea.ns a perspil~l i11jufy which "results -in death; 
dismemberment; significant disfigurement; a fracture; loss of a f¢tus; 

permanent lo.ss ofuse.-0f ~ body organ, member, .. function or system; 
permanent consequential limitation of use of a b.ody· organ.or member; 
signi{icanUimi4ltion of use of a body function or system; ora medically 
determined injury or itnpaimien:t·of a non-permanent nature which 

prevents the:. injured person from perform.jug sutJstaJ1tially ·all of the 
material acts which constitute .such person's usual and customary daily 
activ-iti!:'s for .not less .than n.inecy days•.d.uring the one hundred dghiy days• 

immediately foliowi:tig the occurrence of the injury or impairment .. 

"In. seeking s¥mmary judgment on the issue of whether the serious injury threshold has 
heen..satisfted, the burden is. inhially on a defendant to e.stablish as a matter of fa.w .that the 
plaintiff did .not suffer a 'sedous injury . ."' Hines v Capital Dist. Transp, Authorliy, 280 AD2d 
768,769 [3d·Dept 200-1] quoting Anderson v.P.ersell, 272 AD 733 [3d Dept 2000]). 

''[AJdefendant can establish that a plaintiffs injuries are not serious withfo the meaning 
oflm~uran~e .Law§ ? 102 [ d] ·l:,y subinitting the affidfiv.iti; .or af{irm;ition.s•of medical experts who 

examined the ·plaintiff and conclude that no objective medicai. findings support.the plaintiffs 
claim'' (Grossman v Wright; 2(>8 AD2d 79 [1st Dept 2000]). Once a defendant meets their prima 

facie burden establishing that plaintiff did not .suffer a serious injury within the. meaning of 
Insurance 1:.aw 5102 [d]; the .burden shifts to plaintiff to .proq.uce evideri.tiaiy proof in adinissible 
form demoristrating the existence of a triable issue of fact. See Toure v Avis Rent A Car Sys., 
Inc;_, 98 NY2d 345 [2002), 

In her Bill of Particular$; Domatov alleges tha:t she sustained serious inJuries to her tight 

knee, lumbar spine, and cervical spine, .which.were caused, aggravated, accelerated, exa(":~rbated, 

an.dl<u prec.ipitated.by defendaitt's rie:gffge1we•(Plaintiffa' Verified Bill of Particulars'dated 

August 3 o·, :201 9, NYSCEF Doc. No. 3 3, ,r10). Domatov fu$er alleges that as a result of the 
subject. accidi::rit she suffetecl psychological injuries, including depression: and anxiety:; id. As 
for the categories-of serious injury which· "Oorr1at.ov -claims ~ntitles.11er to recoyet for iloii­
econorhic loss, she lists the following: "permanent and progressive in nature" ( no aUment 

described); and a medically determined injury or impairment ofa non~pen:nanent nature which· 
prevented her :from performing substantially all of the material acts which constitute ·:her usual 
arid cu:stornary daily activities for not less than 90 days during the 180 da:ys immediately 
following the s1,1bject ac.cid.ent. Id 
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Similarly irt the sanie Bill of Particulars, Chalkadaroy alleges that she sustainedinjmies 
to the l um bat and cervical. areas of her spine, left knee, and suffers· from right rib pain and post­
traumatic headaches, which were caused, aggravated, accelerated1 exacerbated, and/or 
precipitated by defendant's negligence. (Plaintiffs' Verified Bill of Particulars datedAugust 30, 
2019.NYSCEF Doc. NQ .. 33, i110). Chalkadarov further ii11eges that asa result of the subject 
accident she suffered psychological injuries, including depression and anxiety. As for the 
categories claimed by Chalkadarov she lists, similar to Domatov, the following: "permanent and 
progressive in nature" (ho ailment described); andamedically determinedirijury orimpairtnent 
of a non-permanent nature which prevented her from performing.substantially all of the material 
acts which constitute herusual and cm;toniat'y daily activities for not Jess thari 90 days during the 
180 days immediately following the subject accident. lei. 

Defendant argues that summary judgment is warranted against both plaintiffs because 
their respective injuries do not rise to tlle level of being a serious injury as defined by Ins. Law§ 
5102[ d] and as required by Ins. Law § 5104 to sustain a cause of action for non-economic loss · 
arising out of negligence in the use ofa motor vehicle. 

Analysis 

In support .of the motion for summary judgment against plaintiffs,. defendant relies oh the 
indepehdent medical exam reports (IME) ofJeffrey Guttman, M.D., F .A.A.O.S. (Dr. Guttman); 
an orthopedist, affirmed under penalty of perjury (Defendant's Exhibit F, NYSCEF Doc. No. 
37)1 and theradiological examination reports of Jessica F. Berkowitz, M.D. (De; Berkowitz):, a 
radiologist, also affirmed under penalty of perjury {Defendant's Exhibit G, NYSCEF Doc. No; 
38} . . -

Neither of defendant's expert doctors addressed either Domatov'sor Chalkadarov's 
alleged psychological injuries, includingdeptession and anxiety which were properly plead ih 
their Bill of Particulars; To be clear, the Court does not.expect an orthopedic surgeon or 
radiologist to examine the plaintiffs for depression and anxiety. However, that does hot relieve 
the defendant of his prima facie burden to demonstrate that each of the alleged injuries claimed 
by the plaintiffs ate not serious Within the meaning of Ins. Law §5102 [ dJ. Krayn v Torella, 40 
ADJd 588 .. [2dDept 2007];.SeealsoHaque v City of New York, 97 AD3d 636 [2dDept2012] 
[Defendants' motion for summary Judgment denied for failing to adequately address plairttiff' s 
psychological injuries]. Therefore, the defendant has failed to meet his prima facie burden, and 
the motion must be denied regardless of the sufficiency of Domatov1 s opposition. Winegrad v 
Nefv York Univ: Med Ctr., 64 NY2d 851 [2016}; see also Detoma v Dobson; 214 AD3d 949 [2d 
bept 2023] [Since the defendants failed to make out pdma facie case oflack of serious injury to 
the h1mbar region, the court should not have determined whetherother alleged injuries met the 
serious injury threshold.], and O'Neill v O'Neil; 261 AD2d 459 [2d Dept 1999]. 

Based on the foregoing, itis 

ORDERED that defendant CEM C. GUMUS' S motion for an order granting summary 
jµdgment in his favor and dismissing plaintiffs' corriplaint as ass.erted against him is DENIED in 
ail respects: and it is further 
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ORDERED that all other request for relief herein are DENIED. 

This constitutes the decision and order of the Court. 

ENTER 
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