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PRESENT: HON. ANNE J. SWERN, J.S.C. 

JOSE ORTIZ ANDRADE, 

Plaintiff. 

-against-

575 BEDFORDAVEHOLDINGSLLC, 
YAZI\T CORP. and KW Bl)ILDERS, INC., 

Defendants. 

575 BEDFORD AVE HOLDINGS LLC, 

At an IAS Trial Tetro, Part 75 of the 
·Suprem·e Court of the State of New York, 
Kings County, atthe Courthouse located at 
360 Adams Street, Brooklyn, New York on 
the 1 gm day of April 2025. 

DECISION & ORDER 
Index No.: 511197/2021 

Calendar No.: 9and 10 

Motion Seq.: 7 and 8 

Return Date: 3/6/25 

Third-Party Plaintiff; 

-against-

:SAFECO CONTRACTING., 
Third-Party Defendant. 

Recitation ofthefollowingpapers as required by CPLR 2219(a): 

MS#7 575 Bedford's Notice ofMotion,Affinnation, 

Papers 
Numbered 

and Exhibits(NYS:CEF 162~179)., ........ , ... , ....... ,, ................. , ....................... .1., 2 

Plaintiff's Affirmation and Memorandum of Law 
and Statement Of Facts in Opposition (NYSCEF200-203} ..... , ........................ 3 

R~ply Affirmation (NYSCEF 210) ....... , ......................... , ................ , ....... • ........... .4 

Safeco' s Affirmation and Statement of Facts in Support of Cross-
Motion and in Opposition 575 Bedford's Motion (NYSCEF 182-184) .. , ........ .5 

Reply A.ffirma:tiort (NYSCEF 210) ......... ~i ••••••••••••• , •••••••••••••••••••••••••••• , •• , •••• , •••••• 6 

511197/2021 
Pagel.o/8 

.................... ·-···---··------------------------------[* 1]



FILED: KINGS COUNTY CLERK 04/22/2025 10:27 AM INDEX NO. 511197/2021

NYSCEF DOC. NO. 227 RECEIVED NYSCEF: 04/22/2025

2 of 8

MS#8 Safeco's Affirmation.and Statement ofF@cts 
·in Support ·of Cross-Motion (NYSCEF 182-1'84) .. ;,.,; ... , .. ;, .................. , ......... 7, ·,8 

575 Bedford's Affirmation and Statement 
of F ~~ts ·h,_ Oppositiori {NYS CEF 198-199) ........... , ........................................ ;9) 

Plaintiff's Affirmation and Memorandum of Law 
and Statement.of Facts .in Opposition (NYSCEF 204-20~)-···:···· ................... J0 

Reply Affirmation(NYSCEF209) ........................ ,., ........................ ; ........ ; ..... 11 

Upontheforegozngpapers andQ.fter oral argument the dec}stonand orderofthe Court 

is asfollqw.s: 

This i$ ail action for personal injuries sustained hy plaintiff whtle performing con:struction 

and demolition activities ;:i.t defendartt/thitd-p~ 5.75 Bedford Ave Holdin~s LLC's {575 

Bedford) premises in the coµrse of his employmentwith thi.rd~party defendant Safeco· 

Contracting (S.afeco). The premises were leased to anon-party. !tis undisputed:that.plaintiff 

was injured when he arid a co.:.worker wereptiliing down a window attached to a'tope·while·. 

standing at ground level. The rope.detached from the window frame causing the co~worker to 

fall on plaintiffca~sirig hlsinjuries. It is. alleged that ''every worker at.the projer;t knew how to 

do the work, including·the renioval•of windows, Mr. Wertzberger [Safeco's. owner] t~1.1gllt his 

method c,f tying the rc,pe to a:u Safeco workers." I 

Defendant/Third-:Party 575 Bedford.appeared and answered. as.s~rting cross;..daim~. 

againstYaziv Co~p. and. KW Bt1ilders who have not appeared.or answered ~il this·action. 5.75 

Bedford also s~rved a tliird-party complaint ·on Safeco .. ·sateco answered the: third:.party 

complaint and· asserted cross-clain1.s. ~gain.st 575 Bedford. However; 575 Bedford neve;r s~rved ;a 

responseto s·afeco's claims. 

i Plaintiff's affirmation in ·Qpposition. 1f14 (NYSCEF 200).· 
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5 7 5 Bedford has now served a motion for ,summary judgment dismissing plaintiff's 

' ' 

complaint, a defaultjudgmentagainst the non-appearing Yaziv Corp. on its cross-claims, and 

summary judgment on its third-party claims for contractual indemnification against Safeco. If 

the Court does not dismiss plaintiffs cornplaintj 575 Bedford also moved for leave to serve a late 

answer to Safeco's cross-claims. Safeco has moved for summary judgment dismissing plaintiff's 

complaint and the third-party complaint. 

LaborLaw § 200 &§ 241 (61 

Labor Law § 200 only applies to owners, general contractors, or their agents because itis 

acodification oftheit common-law duty to maintain a safe workplace (Delaluz v Walsh, 228 

AD3d 619, 621 [2d Dept. 2024]). ·'Art implicit precondition to [the] duty to provide a safe place 

to work is that the party, charged with that responsibility, have the authority to control the activity 

bringing about the injury to enableitto avoid or correct an unsafe condition" (id [internal 

citations and quotations omitted]; Guclu v 900 Eighth Avenue Condominium, LLC, SJ AD3d 592, 
. .. . 

5 93 [2d Dept. 2011]). An owner and general contractor may also be held liable, ''[W]here a 

plaintiff's injuries stem not from the manner in which the work was being performed, but, rather, 

from adangerous condition on the premises, [an owner and/orgenetal contractor] may be liable 

under Labor Law § 200 if it either created the dange'ious condition that caused the accident or 

had actual or constructive notice of the dangerous condition" (BanschervActi1s Lend Lease; 

LLC, 132 AD3d 707,709 [2d Dept. 2015]). 

Here, plaintiff cpncedes that Safeco was responsible,for the training of the means and 

methods for removing the windows. Therefore, plaintiff has not opposed the dismissal of the 

cornmort law negligence, Labor Law·§ 200 and § 241 [6] causes of action. 
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Labor Law§ 240[1) 

LabotLaw § 240 [1]-, more··.commorily known.as the:''Scaffold tawt· impose$_.a-n.ow 

delegable· duty upon owners, contractors, and their agents to provide adequate safety protection 

for workers. The ·statute· places the· "ultimate responsibility for safety practi-ces'' on the owner 

and general contr~ctor,rather than on individual workers "Who are scarcely in. a position to 

protect themsel VClS from accident/' (~ee Zimmer y Chemung Courty Perfor111}ng Arts, 65 NY2d 

513, 520 [1985] [internal quotatio•n marks .omitted]). To this end, the. duty is nondelegal:,le and 

an owner or contractor will.be held.strictly and absolutely liable for any injury proxi~ately 

caused by a violation of Labor-Law _§·240 [1],_.even thoughtheinjury producing work was being 

performed ·by ari independent con~ctot ovet which it exercised. no supervision or control. (see 

G,"r;Jrdonv $asiern,.Ry. Supply, 82 NY2d555, 559,562 [1993.]). 

This a,bsol1,1±e liability is imposed wh~never a worker's injury is proximately caused hy 

the failure to provide proper protection from harni directly flowing from the application of the 

force of. gravity to :an,object. or person at a construction site (see Ro$s" -V Ct1i·tis-Polmer Hydro­

Elec. Co.~ 81 NY2d494, 501.[1993] andMoralesvCity o/N~w York, 245AD2d-431, 432.[2d 

Dept 1997]} Accordingly, aprima/acie case of liability requires a.plaintiff to demonstrate both 

that the.:statute was violatedt and-that the siatutory vi.olation -was a prQxiro~te cause of-hi.sot her 

injuries (see Zimmer v Chemung County Performing Arts, 65 NY2d a:t 519). 

Specifically·with respect to falling objects, Labor Law§ 24()· [1] applies where the harm 

of a fa,llirtg 9fobject is related to a significant-risk inherent in the relativ~ e.levati,;,n at whi~=:h 

materi!ils or loads must be positioned or secured (Flores v Fort Green Homes, LLC, 227 AD3d 

672, 673 [2d De;::pt 2024], citing Narducdv Manhasset Bay Ass·oc., 96 NY2d 25:9, 267-268 

[200 l.] [intern~ quotatjons omitted]). To establish a violation ofLabor Law § 240: [1] under this 
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scenario, plaintiff must demonstrate· (l} more than an object simply -fell (Turczynski v City of New 

York; 17 AD3d 450,451 [2d Dept2005]) and (2) the object "was being hoisted or secured, or 

that the falling object required securing for the pwposes of the undenaking" (Banse her v Actus 

Lend Lease, LLC, 103 AD3d 823 [2nd Dept2013]). (Flores v Fort Green Homes, LLC, 227 AD3d 

673). 

Plaintiff's accident happened due to gravity on a falling object (Morales i, City ofNew 

York, 245AD2d4J2). This Occµrred through the negligence of the general contractor, Safeco, 

who provided improper IUeans and methods to secure the window during the undertaking of 

window rernoviil at the construction site (Banscher v Actus Lend Lease, I 0JAD3d 823]). 

575 Bedford's argµment that as an out-of-possession landlordit cannot held liability under Labor 

Law § 240 [l] is devoid of merit. 5 7 5 Bedford and Safeco' s motions for sutntnary judgment 

dismissing plaintiff's Labor Law § 240 [1] cause of action are denied (Ross v Cunis-Pabner 

Hydro-Elec; Co., 81 NY2d 501 and Morales v City of New York, 245 AD2d 432), 

Indemnification 

To impost:: liability for contractual indemnification against an indemnitor, they must. 

actually exercise supervision and control over the work; contractual authority standing alone is 

insufficient (McCarthy v Turner Construction, Inc~; I 7 NY3d 369, 3 78 ['.2011] and Chapa v. 

Bqyles Props., Inc., 221 AD3d 855, 857 [2d Dept. 2023]). Aii indemnitee's right to contractual 

indemnification. also ''depends µpon the specific language of the contract''· ( Chapa v. Bay! es 

Props., Inc., 221 AD3d857). 

575 ·. Bedford has established as a rnatter of law that ( 1) it bore no responsibility for the 

happening of plaintiff's accident as an out-of-possession: landlord and (2}Safeco was negligent 

in the means and methods for the undertaking of window removal (Morales v. City o/New York; 

511197/2021 
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245 AD2cl 432 ~nd Chapa v. Bayles Props:, Inc., 221 AD3d'857). The··failure to implement:a 

. safe method for the_,performa.Q.ce of the window removal and protect plaintiff from this :falling 

obj.ect was the proximat~. cause of his accident (id:). Accordingly, 575 Bed±~td's motion for an 

-order awardin.~ contractual indemnificati9n from .SafeGo and dismissing. Safeco 's cross-claims is 

granted (McCarthy-vTurne1" Construction, Inc., 17 NY3..d 37(:i_-378), S~feco_'s motion.to dismiss 

the tbfrd-paitycomplairit is denied,.-and 575 -Bedford?s_.motion for an order·graniingleave to.file-· 
. .. . 

a late answer to Safeco •s. cross-claims is .denied as moot. 

The (ourt has considered the parties remaining arguments.and finds sa111e. to be without. 
. . 

merit. Accordjngly, it is hereby 

ORDERED thatthat defendant/third-party plaintiff 575 BEDFORDAVE HOLDiNGS 

LLC's motion for an order granti°'g summary judgment dismissing pla:intifPs common law 

negligence and Labor Law § 200 and §_ .241 [ 6] · ca:uses of action is grantec:l; and it is further 

ORDERED that.that defendant/third:.p.arty plain.tiff 5,75 BEDFORD ,AVE: HOLDINGS 

LLC's motion _for an order granting summary judgment dismissing pl~intiff's- La.bot Law 

§ 240 [l] ·paµs~ of action is d.enie<:l,_ and .it is "furthei'" 

ORDERED that that defendant/third.,,pa:rty plairttiff5·75 BEDFORD AVE.HOLDINGS 

LLC's motion for an order granting surtunary-jUdginent againstihird'"party defendat1t SAFECO 

CONTRACTING on its ~ird-:Paity complaint fot·contractual indemnifiqation and dismissing 

third~party d~fendant SAFECO CONTRACTING'S cross~clairns in the third--party answer -is 

granted,. and it is forth¢r 

ORDERED thatde:fendant/thfrd:.party plaintiff 575 BEDFORD AVE HOLDINGS shall 

submit a Clerk'sju4gnwnt agains~ third-party defendant SAFECO CONTRACTING and the 

Clerk shall eµterjudgment accordingly. and it is .further 
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ORDERED that that defendant/third-party.plaintiff 575 BEDFORD AVE HOLDINGS 

LLC's motion for an order granting a default judgment on its cross-claims ag~nst defendant 

YAZIV CORP. is.granted anddefendant/third--party shall enterjudgmentagainst.defendant 

YAZIV CORP: afterthe conclusion of this action with the appearing defendants, andit is further 

ORDEREDthatthatdefendant/third-partyplaintiff575BEDFORDAVEHOLDINGS 

LLC shall serve· a copy of this Order with Notice of Entry upon defendant YAZIV CO RP. by 

First Class Mail with Certificate of Mailing and file proof of service in NYSCEF, and it is further 

ORDERED that defendant/third-party plaintiff 575 BEDFORD AVE HOLDINGS LLC's 

motion for an mder granting leave to serve a late answer to third-party defendant .SAFECO 

CONTRACTING's cross-claims in the third'-'party ariswer is denied as moot, and it is further 

ORDERED that third-party defendant SAFECO CONTRACTING's motion for an order 

granting sumniaryjudginent dismissing plaintiff's common law negligence and Labor Law § 20() 

and§ 241 [6] causes of action is granted, and it is further . . . 

ORDERED that third'-'party defendant SAFECO CONTRACTING's motion for an order 

granting summary judgment dismissing plaintiff's Labor Law § 240 [1] cause of action and 

defendant/third~party plaintiff 575 BEDFORD AVE HOLDINGS LLC's third-party complaint is 

denied,.and it is further 

51119712021 
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ORDERED that this action shall proceed to trial on damages only; 

This constitutesthe decision and order of the Court. 

For Clerks use only: 

MG __ 

MO __ 

Motion seq.# ___ _ 
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