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The following e-filed documents, listed by NYSCEF document number (Motion 001) 23, 24, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, 37, 38, 39, 40, 41, 42 

were read on this motion to/for    SUMMARY JUDGMENT  . 

   
 

 Plaintiff’s motion for summary judgment is granted as described below.  

Background 

 In this commercial lease matter, plaintiff contends that defendant entered into a 

commercial lease on November 2, 2007 followed by a renewal on December 1, 2017. It contends 

that the renewal was to terminate on November 30, 2022 but that defendant vacated the premises 

in July 2021 without the landlord’s approval and stopped making the required monthly rental 

payments. Plaintiff says defendant owes $106,587.50 (when including a $7,500 credit from 

defendant’s security deposit). Plaintiff also seeks reasonable legal fees. In support of the motion, 

plaintiff attaches an affidavit from its president, Mr. Sassouni, who contends that defendant has 

not made any payments toward its unpaid arrears (NYSCEF Doc. No. 25).  

 In opposition, defendant contends that plaintiff had a duty to mitigate its damages once 

he left the premises. He also maintains that there is a question of fact regarding whether the 

plaintiff re-let the premises and how that could offset the amount of damages sought by plaintiff. 
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Defendant contends that plaintiff failed to obtain a certificate of occupancy and that the COVID-

19 pandemic prohibits plaintiff from recovering the outstanding rent. He also argues that his 

counterclaim should not be dismissed because plaintiff failed to attach a complete set of the 

pleadings to its motion for summary judgment.  

 In reply, Mr. Sassouni observes that defendant admitted (in his response to the statement 

of material facts) that he owes unpaid rent. He argues that when defendant gave the keys to 

plaintiff is irrelevant and that plaintiff had no duty to mitigate its damages. Mr. Sassouni insists 

that the premises were not rented out again until October 1, 2024 (long after the expiration of the 

lease renewal cited above). With respect to the certificate of occupancy issue, Mr. Sassouni 

points out that the document uploaded by defendant in opposition is for a different building.  

Discussion 

 The Court grants the motion. Plaintiff met its burden through the affidavit of its president 

to show that defendant owes $106,587.50 in unpaid rent.  Defendant failed to raise a material 

issue of fact in opposition.  As an initial matter, defendant did not attach anything from someone 

with personal knowledge to contest the affidavit from plaintiffs’ president; an attorney’s 

affirmation is not sufficient.  And plaintiff established in reply (again through the affidavit of its 

president) that the commercial space at issue was not re-let until well after the expiration of 

defendant’s lease term. Defendant did not provide anything in opposition to raise an actual issue 

of fact about the occupancy of the unit. Of course, contrary to defendant’s contention in 

opposition, plaintiff (as a commercial landlord) had no duty to mitigate its damages (Holy 

Properties Ltd., L.P. v Kenneth Cole Productions, Inc., 87 NY2d 130, 134 [1995]).  

 Defendant’s argument about the failure to attach the pleadings is without merit as this is 

an e-filed case and plaintiff did attach the answer to its motion papers as exhibit C (see NYSCEF 
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Doc. No. 30). Similarly, the certificate of occupancy issue does not compel the Court to deny the 

motion as the defendant did not establish a proper foundation for the admissibility of the 

document he uploaded as an exhibit to his opposition. He did not explain where he obtained this 

document or why the Court should consider its veracity.  And, as plaintiff pointed out in reply, 

the certificate of occupancy appears to reference a different building.  

 Defendant’s argument that, essentially, the COVID-19 pandemic justifies his 

nonpayment is wholly without merit as many Courts have found that the pandemic is not a basis 

to excuse the non-payment of rent (see e.g., 558 Seventh Ave. Corp. v Times Sq. Photo Inc., 194 

AD3d 561, 562 [1st Dept 2021] [noting that the pandemic did not frustrate the purpose of the 

lease]).  

 And, finally, the Court finds that defendant admitted that he owes the money in his 

response to plaintiff’s statement of material facts (see NYSCEF Doc. No. 38, ¶ 16). Therefore, 

the Court awards plaintiff $106,587.50 plus interest from March 13, 2024 (as requested by 

plaintiff in the notice of motion). The Court observes that defendant’s counterclaim for the return 

of the security deposit is dismissed as plaintiff already applied it as a credit when calculating its 

damages. 

Plaintiff is also entitled to reasonable legal fees as provided for in paragraph 19 of the 

lease (NYSCEF Doc. No. 10). Plaintiff shall therefore make a motion for such fees on or before 

May 21, 2025. Based on the motion, the Court will assess whether or not a hearing is required.  

 Accordingly, it is hereby 

 ORDERED that plaintiff’s motion for summary judgment is granted, defendant’s 

affirmative defense and counterclaim are severed and dismissed and the Clerk is directed to enter 

judgment in favor of plaintiff and against defendant in the amount of $106,587.50 plus statutory 
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interest from March 13, 2024 along with costs and disbursements upon presentation of proper 

papers therefor; and it is further 

 ORDERED that the issue of reasonable legal fees is severed and plaintiff shall make a 

motion for such fees on or before May 21, 2025.  
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