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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. RICHARD G. LATIN PART 46M
Justice
X INDEX NO. 156584/2021
RONALD MOYE, CHRISTOPHER SHAW, BRIAN JONES, MOTION DATE 02/27/2024
Plaintiff,
MOTION SEQ. NO. 003

-V -

THE MOUNT SINAI HOSPITAL, MOUNT SINAI HEALTH

SYSTEM, INC.,JEFFREY COHEN, DAVID GIRDUSKY DECISION + ORDER ON

MOTION
Defendant.

X

The following e-filed documents, listed by NYSCEF document number (Motion 003) 92, 93, 94, 95, 96,
97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117,
118,119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138,
139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159,
160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180,
181, 182, 183, 184, 185, 186, 187

were read on this motion to/for JUDGMENT - SUMMARY

Plaintiffs Ronald Moye, Christopher Shaw, and Briames filed a complaint on July 13,
2021 against defendants The Mount Sinai HospitaduM Sinai Health System, Inc., Jeffery
Cohen, and David Girdusky alleging that while enyplb at the hospital in the Building Services
Department (the “Department”), they were selecyiialrgeted to pass a fit test to wear N-95
masks. They allege that they were targeted for seshdue to their religious beliefs, which
requires them to maintain a beard. Plaintiffsg@léhat they were selected for the test, even thoug
their employment positions did not routinely expasem to situations in which a mask was
necessary, and when alternative personal proteetjugpment was available.

In the complaint, plaintiffs allege religious disomation under the New York State
Human Rights Law, religious discrimination undee tdew York City Human Rights Law, and
failure to engage in a cooperative dialogue undemMew York City Human Rights Law.
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An amended complaint was filed on July 7, 2022airRiffs allege causes of action for
religious discrimination under the New York Statehbn Rights Law, for religious discrimination
under the New York City Human Rights Law, failuceengage in a cooperative dialogue under
the New York City Human Rights Law, and disparatg@act under the New York City Human
Rights Law.

In motion sequence 003, defendants The Mount Sttuaipital (hamed herein as The
Mount Sinai Hospital, Mount Sinai Health Systent.JnCohen, and Girdusky, move, pursuant to
CPLR 3212, for an order granting summary judgmeistnissing the complaint.

Plaintiffs cross-move, pursuant to CPLR 3212, anghrts of the first and second causes
of action alleging a failure to provide a religicascommodation, as well as the third cause of
action for failure to engage in a cooperative djake.

Defendants Factual Allegations

Moye, Jones and Shaw were employees of Mount $ioapital located in New York
County, New York. Moye began working at Mount SimaApril 25, 2016, as a part-time Support
Associate in the Department. Jones began workiMpant Sinai on May 2, 2016, as a part-time
Support Associate in the Department. Shaw begakimgat Mount Sinai on June 20, 2016 as a
part-time “A2” worker in the Department. Duringethemployment, plaintiffs were members of
1199SEIU United Healthcare Workers East, a union.

Support Associates responsibilities at the hosjiteluded cleaning patient rooms and
sanitizing staff areas, while A2’s responsibilitiesluded stripping and waxing the floors when
there are no patients in the room and washing amdishing the floors when there are patients
present. A2’s also performed Support Associateiges as needed. Defendants maintain that

during the COVID-19 pandemic, it was possible faipfort Associates and A2’s, who were
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responsible for cleaning non-patient rooms andsateabe requested, at any time, to clean those
areas.

Dr. Bernard Camins is the Medical Director for letien Prevention for the Mount Sinai
Health System, Inc. Girdusky is the Senior DirectbSupport Services at Mount Sinai and has
responsibilities over the Department.

Defendants maintain that after the initial outlbtred COVID-19, Mount Sinai continued
to treat a large number of COVID-19 positive paseBetween December 2020 to February 2021,
during a surge of the coronavirus, approximatefy fpercent of the patients were COVID-19
positive. N-95 protective masks were being utdizeén order for the mask to work properly, an
individual must be fit tested. Mount Sinai tookpsteo ensure that all Support Associates and A2’s
passed a N-95 fit test to protect themselves, miatigatients’ families, visitors and others.
Defendants maintain that pursuant to Centers fege&@e Control and Prevention guidance and
Occupational Safety and Health Administration (OSkggulations, an individual cannot achieve
a proper seal of an N-95 mask with a beard.

In late January of 2021, plaintiffs, who all hadlis, were notified that they had to
be clean shaven in order to pass an N-95 masistit ©On February 13, 2021, plaintiffs were sent
home and instructed to report back to work shamexder to pass a fit test the next day. Plamtiff
refused to shave and alerted Mount Sinai that wene unable to shave because of their religious
belief, specifically that they are Muslim.

Mount Sinai requested that plaintiffs obtain docatadon regarding their beard
requirement from their clergy. Moye and Shaw pded Mount Sinai with unsigned letters from
the Islamic Cultural Center of New York, dated kelyy 23, 2021 and February 25, 2021. The

letter stated that men are strongly encouragedraav @ beard in Islam. Shaw testified that
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maintaining a beard was a preference, but not ainagent, of the Muslim religion. Jones
submitted an unsigned letter dated February 211,20@m Khalid Diallo of Masjid At-Tagwa,
which stated that Jones is required to maintaiaaadbecause of his religious practice.

In response to plaintiffs submitted letters regagdtheir religion and maintaining of
beards, Mount Sinai discussed how the hospitaldcomdke an accommodation. As there was a
COVID-19 surge at this time and between 400 to é6{ployees would call out sick daily, a
Department employee may have been asked to clpahemt-care area and a risk of COVID-19
infection would arise if plaintiffs were unablew®ar an N-95 mask properly. Plaintiffs were not
the only employees in the Department who sougbtigious accommodation for the fit test.

Defendants maintain that discussions were heldrdegg whether it was possible to
provide the employees in the Department who preseatreligious objection with an alternative
personal protective equipment of a Powered Airfiging Respirator (PAPR). However, it was
determined that PAPR’s would not be efficient fapfort Associates and A2’s to utilize and that
the hospital also did not have enough PAPR’s floiwvhb needed them.

Gisely Diaz, Assistant Vice President of Talent Aisifion and Recruitment, looked to
find plaintiffs new positions in which they weretrmequired to wear an N-95 mask and could
maintain their beards, however, plaintiffs couldyohe placed in 1199 represented positions.
Mount Sinai was able to offer plaintiffs and theha&t employees seeking a religious
accommodation approved 1199 vacancies in othemrthegats which would not require them to
pass an N-95 fit test and allow them to maintagirtbeards, while being paid at their same or
nearly the same hourly rate.

While the Recruitment Department initially had 18tgntial job opportunities for

employees whom requested a religious accommodati@my positions were not amenable
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because they required a mask be worn. Howeverogppately five or six positions were
identified as approved vacancies that did not regmasks and were offered to plaintiffs and the
employees who requested a religious accommodafiomtransfer positions, which were offered
based upon seniority, included Lab Accessioningoéisdée, Laboratory Helper, Food Preparer,
and Laundry Worker.

Moye and Shaw did not accept an alternative pasitiod, as a result, Mount Sinai
considered them to have resigned, effective MarcBOR1. Jones accepted a position in the
Hospital's kitchen as a Food Preparer, in whiclvlag able to maintain his beard. The day shift
had an hourly rate of $21.1493 and his hourly matéhe Department was $21.1492. He began
working in that position during the week of MarchZD21. Jones failed to show up to work on
August 16, 2021, did not contact his supervisod,@id not return to work or contact his supervisor
thereafter. He was terminated for job abandonnedfective September 16, 2021. Jones earned
more in the Food Preparer position than he hadSagpport Associate.

Jones stated that everyone was told to shave anhtierdid not know of any employees in
the Department who did not have to shave. Moydfitgsthat all employees in the Department,
including non-Muslims, were required to shave drad he was unaware of any Jewish employees
who did not have to shave. Shaw claims that a fegngployee named “Arturo” had a beard, but
did not have to shave. Defendants maintain thairArmNavarro shaved his beard, passed fit tests,
and received the appropriate certificates in AZOR0 and again in May 2021. Further, defendants
maintain that plaintiffs testified that no one abluht Sinai made any comments to them or anyone

else about their religion.
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Plaintiffs’ Factual Allegations

Plaintiffs maintain that some of Support Associateses include cleaning patient rooms
and sanitizing staff areas and that patients wetealways present, nor were confirmed or
suspected of having COVID-19. Plaintiffs maintdinat an N-95 mask was not needed to enter a
COVID-19 patient’s room if the employee waited 3ihuates after a patient vacated the room. N-
95 masks were available in every unit but were éolythe COVID-19 rooms.

Plaintiffs maintain that keeping a beard is a sielyeheld practice for their religion.
Plaintiffs worked throughout the pandemic in 202thaut having to shave or wear an N-95 mask.
The number of COVID-19 patients varied widely dgrime pandemic and the plaintiffs worked
without shaving during the period which had thgésmt number of hospitalizations. As of May 29,
2020, Mount Sinai Hospital was down to about 60 TDY9 patients. In early 2021, the number
of beds utilized for COVID-19 patients was unde® @mpared to 900 which was earlier in the
pandemic. As of August 2, 2020, the number of haitiged for COVID-19 patients was down to
under 50.

There are numerous non-patient outpatient aretmmwthe Mount Sinai Health System
and there is no evidence that employees in theddings were asked to go to another building
that had COVID-19 cases. Defendants did not knovere/plaintiffs worked specifically or
whether they had to clean COVID-19 patient roomarots. There was no undue hardship to not
require plaintiffs to clean COVID-19 patient roomrsunits.

Plaintiffs, who had beards, were notified thatythad to be clean shaven in order to pass
an N-95 fit test. On February 13, 2021, plaintiffere sent home, suspended, threatened with
termination, and instructed to report back to wsinlaved and able to pass a fit test the next day.

Mount Sinai was aware that plaintiffs were Muslinddhat they objected to shaving for religious
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reasons as of February 1, 2021, or earlier, yéntiffa were sent home repeatedly and suspended
before they were asked to provide documentation.

Plaintiffs maintain that Cohen made repeated stamesrsuggesting that he did not believe
plaintiffs’ religious practices were sincerely helflhere was also not a discussion about the ways
in which plaintiffs could be accommodated. Ratl@&shen announced that employees who had a
religious objection to shaving would be linked witie recruitment division to look for other
position, but that they were not guaranteed a [@bfendants never considered making an
accommodation within the Department for the handfidmployees, including plaintiffs who had
a religious objection to shaving.

When asked if he knew how many employees withenRlepartment needed a protective
device because they had a religious objection &wisly, Girdusky testified that he did not know
and he also testified that they did not have enqugkective devices for all staff members. Dr.
Camins, testified that he had no involvement in disgussions about not reassigning employees
who had a religious objection.

Plaintiffs maintain that Mount Sinai was unable docommodate plaintiffs in their
positions within the Department and that plaintdild have been offered a non-union position
under the NYCHRL. There is evidence to support Bapports Associates and A2’s at other
Mount Sinai Health Systems locations were not negluio shave.

Moye and Shaw did not accept an alternative posénd, as a result, they were considered
to have resigned from their positions, effectiverthal, 2021. Jones accepted a position in the
kitchen as a Food Preparer. The position wasamoparable to his position in the Department as
he worked in the back of a kitchen cleaning utensibstly by himself. Jones was not given a

choice for different positions.
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DISCUSSION

Summary Judgment Standard

A party moving for summary judgment “must make ingr facie showing of entitlement
to judgment as a matter of law, tendering sufficievidence to demonstrate the absence of any
material issues of factAlvarez v Prospect Hos68 NY2d 320, 324 [1986]). The “facts must be
viewed in the light most favorable to the non-mavparty” (Vega v Restani Constr. Cord8
NY3d 499, 503 [2012] [internal quotation marks anitétion omitted]). If the moving party has
met this prima facie burden, the non-moving partystrfurnish evidence in admissible form
sufficient to raise a material issue of féatvarez 68 NY2d at 324).

Religious Discrimination

The New York State Human Rights Law (NYSHRL) praesgdthat "[i]t shall be an
unlawful discriminatory practice . . . [flor an etaper . . . because of an individual's . . . creed
. to discharge from employment such individual”. (Executive Law § 296 [1] [a]). It further
states that "[i]t shall be an unlawful discrimingt@ractice for any employer. . . to impose upon a
person as a condition of obtaining or retaining lxyiment . . . any terms or conditions that would
require such person to violate or forego a singdreld practice of her or her religion . . . unless
after engaging in a bona fide effort, the emplogemonstrates that it is unable to reasonably
accommodate the employee's . . . sincerely helgioak observance or practice without undue
hardship on the conduct of the employer's busingds's 296 [10] [a]).

The Court of Appeals has held that "[tlhe stand&dsecovery under the [NYSHRL] are
the same as the federal standards under [T]itleMihe Civil Rights Act of 1964" (sdeéorrest v
Jewish Guild for the Blind3 NY3d 295, 330 n 3 [2004¢iting Mittl v New York State Div. of

Human Rights100 NY2d 326 [2003]). Therefore, "[b]ecause bttita Human Rights Law and
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[T]itle VII address the same type of discriminati@fford victims similar forms of redress, are
textually similar and ultimately employ the samanstards of recovery, federal case law in this
area also proves helpful . . il citing Matter of Aurecchione v New York State. of Human
Rights 98 NY2d 21, 26 [2002]).

NYSHRL claims are analyzed under the burden sigfttramework articulated in
McDonnell Douglas Corp. v Gree@11l US 792 [1973])Melman v Montefiore Med. Ctr98
AD3d 107, 112 [1st Dept 2012]). Under tieDonnell Douglasapproach, the plaintiff bears the
initial burden of establishing a prima facie cagediscrimination by demonstrating that the
plaintiff is a member of a protected class, wadifjed for the position, and suffered an adverse
employment under circumstances that give rise tof@nence of discriminatiorHamburg v New
York Univ. Sch. of Medicind55 AD3d 66, 73-74 [1st Dept 2017]).

If the plaintiff meets this minimal burden, the eleflant must “come forward with evidence
of ‘legitimate, independent, and nondiscriminatoegsons to support its employment decision’
(id. [citation omitted]). If the defendant meetshisrden, then the plaintiff must show that the
proffered explanation is “a false pretext maskingcdminatory intent” id. at 76; see also
DeFreitas v Bronx Lebanon Hosp. Ctt68 AD3d 541, 541 [1st Dept 2019] [the stateabom “is
false or unworthy of belief and that more likelyathnot their age was the real reason”]). Thus, a

defendant moving for summary judgment on an NewkYsiate Human Rights Law claim “‘must
demonstrate either plaintiff's failure to estableskery element of intentional discrimination, or,
having offered legitimate, nondiscriminatory reasdor [its] challenged actions, the absence of a

material issue of fact as to whether [its] expleore were pretextual”Shapiro v State of New

York 217 AD3d 700, 701 [2d Dept 2023] [citation onrmifie
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[* 10]

NYCHRL claims are evaluated undeicDonnell Douglasas well as the mixed-motive
framework Melman 98 AD3d at 113). “Under the ‘mixed-motive’ framerk, ‘the question on
summary judgment is whether there exist triablagsof fact that discrimination was one of the
motivating factors for the defendant’s conductiudson v Merrill Lynch & Co., In¢ 138 AD3d
511, 514 [1st Dept 2016], Iv denied 28 NY3d 9021[@0quoting Williams v New York City Hous.
Auth, 61 AD3d 62, 78 n 27 [1st Dept 2009)).

A defendant moving for summary judgment on an NYCHRim must demonstrate that
“no jury could find defendant liable under any bétevidentiary routes: under tMcDonnell
Douglastest, or as one of a number of mixed motives, iogctl or circumstantial evidence”
(Bennett v Health Mgt. Sys., In82 AD3d 29, 41 [1st Dept 2011], Iv denied 18 NNY&.1 [2012]).

To defeat the motion, the plaintiff must furnishdance showing that the defendant’s reason was
false or that the defendant was motivated, at iegsrt, by discriminationHamburg 155 AD3d

at 73;see also Bond v New York Health & Hosps. Co2a5 AD3d 469, 470 [1st Dept 2023];
Bennett 92 AD3d at 45 [the plaintiff must provide “somédence that at least one of the reasons
proffered by defendant is false, misleading, oromplete”]). “A plaintiff's ‘feelings and

perceptions of being discriminated against areemmtence of discrimination”Basso v Earthlink,
Inc., 157 AD3d 428, 430 [1st Dept 2018] [citation ceml]).

Defendants argue that summary judgment must reagtan their favor because there was
a legitimate, non-discriminatory reason for the kfdgsest policy and its enforcement, specifically
to protect the health of Mount Sinai employeesigodsg, family members of patients, and building

visitors during a public health emergency. Defertdargue that there is no evidence that religious

discrimination played any role in the fit test pyli
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[* 11]

Defendants contend that pursuant to the testimdnglaintiffs, all employees in the
Department were subject to the fit test rule. Ddénts contend that Jones and Moye testified that
everyone was told to shave and that they did nowkof any employees in the Department who
did not have to shave. Defendants contend thdev@taw testified as to a non-Muslim employee
who allegedly was permitted to maintain a beard @matinue working, this allegation is false
because the submitted documentary evidence shawvththemployee, who is Jewish, shaved his
beard, passed fit tests, and received the appteprtificates in April 2020 and May 2023de
NYSCEF DOC. NO. 118-120).

Defendants argue that because there is no evideatenon-Muslim employees in the
Department were not required to pass a fit testsrave their beards, there is no evidence of
religious discrimination. Defendants argue thatny event, employees outside of the Department
in different positions and supervisors are not kiryi situated to plaintiffs and their alleged
treatment cannot provide evidence of discrimination

Here, the court finds that the defendants have domeard with evidence of legitimate,
independent, and nondiscriminatory reasons to stjisdirective for employees to utilize a fit
test for masks. Specifically, due to the COVID-18ngemic and the health directives, all
employees were to utilize N-95 masks and the §t veas to ensure that the masks were fitting
correctly in order to lessen the spread of the DYY virus within the hospital system. The test
was for all employees in the Department, regarddésiseir religion.

Defendants cite to provisions from the Unitedt&teaDepartment of Labor’s Division of
Occupational Safety and Health Administration (OSk&garding personal protective equipment
as well as the Center for Disease Control and Rt&re guidelines for facial hairstyles and

filtering facepiece respirators.
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[* 12]

Defendants also submit an affirmation from Dr.i&d Camins, M.D., Medical Director
for Infection Prevention from Mount Sinai HealthsBsms, Inc., dated February 21, 2024, which
states that:

“In the fall/winter of 2020, Mount Sinai had a grerasupply of N-95 masks
available and more data was available showingG@Ra¢ID-19 was transmissible
via aerosol particles. As a result, Mount Sinainged its N-95 policy to state that
if an employee was going to be within six-feet gfadient who was COVID-19
positive or suspected of having COVID-19, the emeéwas required to wear a
N-95 mask. As a result, Mount Sinai's N-95 poligytlaat point covered any
employee who walked into a patient room, includiegiployees in the
Department.”

*k%k

“In early 2021, COVID-positive patients were sprélaughout all the units at
Mount Sinai. While some patients who were admiftedCOVID stayed in a
COVID unit, patients who were COVID-positive, buere admitted for reasons
unrelated to COVID, stayed in the unit related te teason why they were
admitted to the hospital. To list only a few exaegpla pregnant woman with
COVID would be in the Labor and Delivery Unit andtald with COVID would
be in the Pediatric Unit. In addition, every sulzsakty of surgery has a

different floor and a COVID-positive patient posirgery would stay on their
corresponding surgical specialty floor. In eachttaise examples, the COVID-
positive patient would be in a private room or adéd only with another COVID-
positive patient. Thus, COVID-positive patients wespread throughout the
hospital.”

(NYSCEF DOC. NO. 183).

Defendants also reference the testimony of Girdudky testified that due to the pandemic
“we needed everybody to be clean shaven to bestiétl for an N95 mask so that they could protect
themselves from COVID” (NYSCEF DOC. NO. 102, at38- Dr. Camins further testified that
it would be against OSHA regulations to fit testnemne with a beard (NYSCEF DOC. NO. 105,
at 33). He testified that requiring N-95 masksgloet take into account religious beliefs and that

“not everybody was vaccinated at this time. Tlveas still a really high risk for someone to have
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[* 13]

a bad outcome from COVID, our goal was to prevesupbe to get, to actually be protected”
(NYSCEF DOC. NO. 105, 38-39).

While plaintiff points to statements of Cohen ahihey allege minimized their religious
practices regarding the accommodation processadheal fit test protocols and requirement to
shave were not a result of such statements, butheasesult of a directive made to ensure the
health of patients and staff. Plaintiffs fail terdonstrate that the reasoning for the directive was
false and not due to the possible transmissiom®iQOVID-19 virus or that the defendant was
motivated, at least in part, by discrimination.

Therefore, because defendants have come forwarth ensidence of legitimate,
independent, and nondiscriminatory reasons to stugpa@mployment decision to enforce the fit
test policy, specifically to protect the healthitsf patients, employees, and outside visitors and
because plaintiff had failed to show that the ptl explanation is a false pretext masking
discriminatory intent, the claims that the fit tpslicy itself were discriminatory must fail.

Disparate Impact

Defendants contend that while plaintiffs alleget thdit test had a disparate impact and
allege a cause of action discussing same, defemdegie that the record is devoid of any evidence
regarding the impact of the fit test policy othkan on the three plaintiffs. They contend that
plaintiffs submit no discovery discussing the statal data which is required to prove a claim for
disparate impact.

In opposition, and in support of their cross motiplaintiffs contend that Muslims were
disproportionally impacted by the fit test requiemy that they do not need an expert to
demonstrate that this group of individuals wergdiportionally impacted, and that a plaintiff

need only show that a policy or practice of a cedezntity or a group of policies or practices of a
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[* 14]

covered entity results in a disparate impact to de&iment of any group protected by the
provisions of the NYCHRL.

Disparate impact claims which are brought purstmttie NYCHRL are governed by § 8-
107 of the New York City Administrative Code. A pitiff must demonstrate that (1) "a policy or
practice of a covered entity or a group of policdespractices of a covered entity results in a
disparate impact to the detriment of any groupgmteid by the provisions of this chapter”; and (2)
"the covered entity fails to plead and prove asafiinmative defense that each such policy or
practice bears a significant relationship to aisiggnt business objective of the covered entity or
does not contribute to the disparate impact.” (8.Yadmin. Code 8§ 8-107 [17] [a] [1]-[2]). "The
mere existence of a statistical imbalance betweeovared entity's challenged demographic
composition and the general population is not akurféicient to establish a prima facie case of
disparate impact violation unless the general patpr is shown to be the relevant pool for
comparison, the imbalance is shown to be statltisgnificant and there is an identifiable policy
or practice or group of policies or practices #litgedly causes the imbalanced: § 8-107 [17]
[b]).

“The specific employment practice responsible foe tstatistical disparities must be
identified and the statistical evidence must be &ind and degree sufficient to show that the
practice in question caused the exclusion . . .(New York State Office of Mental Health,
Manhattan Psychiatric Ctr. v New York State DiviHaiman Rights223 AD2d 88, 90-91 [3d Dept
1996]; see also Mandala v NTT Data, In®75 F3d 202, 209 [2d Cir 2020] [holding thafld[t
nudge a disparate impact claim across the line ftonceivable to plausible - and, indeed, to
ultimately prove such a claim - plaintiffs typicallely on statistical evidence to show a disparity

in outcome between groups”)).
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[* 19]

"[A] plaintiff's statistical analysis must [demdrege] that the disparity is substantial or
significant, and must be of a kind and degree sieffit to reveal a causal relationship between the
challenged practice and the dispariig: &t 209, [citations and quotations omitted]). Ttaistical
analysis must therefore, at minimum, focus on tlspatity between appropriate comparator
groups or reveal disparities that are relevantéoctaim plaintiff seeks to provel( at 210).

Here, plaintiffs have failed to demonstrate thdeddants fit test policy did not bear a
a significant relationship to a business objectives referenced above, Dr. Camins stated in his
affidavit dated February 21, 2024, that in earh220“COVID-positive patients were spread
throughout all the units at the hospital.” (NYSCBBC. NO. 183, { 8). Mount Sinai’'s N-95
mask policy covered any employee who walked inpatent room, including employees in the
Department. Due to the continuing cases of COVIDafhé the many employee absences, there
was no guarantee an employee would not be asstgreeglace where there are patients dealing
with COVID-19 (NYSCEF DOC. NO. 105, at 37). Withgard to alternative protective devices,
the provided testimony of Dr. Camins states thatibspital did attempt to obtain PAPR protective
devices and that “[w]e tried very hard to get mBAPR’s, even the hoods, but there were really
none to be found.” (NYSCEF DOC. NO. 105, at 20-21).

Furthermore, plaintiffs do not reference statigticdormation or cite to any records or
documents to support their argument of the impabey also do not submit any evidence
regarding how the policy impacted anyone but traividual plaintiffs €ee Nathe v Weight
Watchers Int'l, Inc2010 WL 3000175, 2010 U.S. Dist. LEXIS 76623@&@{SDNY July 26, 2010]

["A plaintiff cannot proceed with a disparate impakaim when they fail to present any statistical
evidence demonstrating that an employer policyteckan adverse impact based on [a protected

characteristic]'see also Robinson v Metro-North Commuter. RB&7 F3d 147, 160 [2d Cir 2001]
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['statistical proof almost always occupies centaigs in a prima facie showing of a disparate
impact claim™]).

Therefore, because defendants have met their buaderas plaintiffs fail to demonstrate
otherwise or cite to any information in supporttoéir argument, the part of defendants’ motion
seeking summary judgment as to plaintiffs claina afisparate impact must be granted.

Failure to Accommodate and Cooperative Dialogue

With regards to plaintiffs’ claims for failure taceommodate, defendants maintain that
plaintiffs were all offered a reasonable accommiodatspecifically a transfer to positions in
another department in which they could maintainrtheards in accordance with their religious
beliefs. They argue that the positions offeredenir99 positions that had the same, or nearly the
same hourly rate and benefits as the positionsffaiheld in the Department.

Defendants maintain that Jones’s accommodatiomdiails because he accepted another
position at Mount Sinai, which was comparable ® former position as it was on his preferred
morning shift, his salary was similar to what hened, and he remained a member of 1199.
Defendants contend that Moye and Shaw's accomnoodelaims fail because they rejected the
accommodation offered, and that Moye and Shawfepexl accommodations were unreasonable
and would have imposed an undue hardship on Manat. efendants contend that Mount Sinai
did not have enough PAPR’s for everyone, that ribtexhal PAPR’s were available for purchase,
and that it was not possible for Mount Sinai tacplalaintiffs in Support Associate/A2 positions
which did not require the cleaning of patient arddsey maintain that there is no evidence that
there were any approved 1199 vacancies that didauptire the cleaning of non-patient areas
because any Support Associate or A2’s could haea balled upon to clean a patient area at any

time, even if they were not ordinarily assignedl&an such areas.
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Defendants also argue that plaintiffs cannot distata claim for failure to engage in a
cooperative dialogue because almost immediateqy adiceiving their accommodation requests,
defendants engaged in discussions to determinéhetietvas possible to accommodate plaintiffs
in their current positions and had a dialogue wi#intiffs to find a position that suited their wise
They maintain that numerous emails were exchangedden Cohen, Diaz, Gray, and Brown in
an effort to accommodate plaintiffs.

In opposition and in support of their cross motiplaintiffs contend that defendants did
not engage in a cooperative dialogue to understduede plaintiffs worked and whether there were
alternative accommodations available. Plaintifpua that they could have continued working in
their current positions with the instruction thia¢y should not be sent to clean COVID-19 patient
rooms or could have been instructed to wait 30 tesito clean a vacated COVID-19 without the
needs from an N-95 mask, which was the practidhehousekeepers. They maintain that there
were also other areas of Mount Sinai’s campus acations where plaintiffs could have worked
and avoided cleaning a COVID-19 patient room.

Plaintiffs argue that the undisputed testimonytiaadicts defendants claim that they
engaged in robust discussions to determine whétkexs possible to accommodate plaintiffs in
their current positions. Plaintiffs contend thah€&n never spoke to Girdusky or anyone else about
keeping housekeepers assigned to non-COVID-19 arehthat Cohen did not know what kind
of masks Department employees were wearing or hamyrdepartment employees were working
in COVID-19 areas and wearing a mask. They conthatl Dr. Camins was never part of a
discussion about potentially not reassigning emgdsywho needed a religious accommodation to
areas of the hospital that did not require a N-@sknand that neither Girdusky nor Cohen had

knowledge of where plaintiffs worked or whethenthequired the use of a N-95.
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Plaintiffs contend that the undisputed evidenaashthat over a several week period, they
were turned away from work unpaid, suspended, largitened with termination before any type
of accommodation was even considered. Plaintiffpu@rthat they were offered alternative
positions only one time on a take it or leave #gibaand that if they did not accept an alternative
position, even if it was a hardship on the empldyegause of a change in shift, defendants deemed
plaintiffs to have resigned. Plaintiffs maintairathdefendants could have continued to offer
plaintiffs alternative positions as they becamelataste.

Plaintiffs argue that the failure to consider othi@ble options before terminating plaintiffs
or requiring them to transfer to an undesirableitfprs violated the cooperative dialogue
requirement. Plaintiffs contend that other posngiccommodations like paid or unpaid leave
were not considered. Plaintiffs maintain that ttey were never provided a written final
determination identifying any accommodation grardedenied, as required by the NYCHRL §
8-107 (28) (d).

In order to establish a prima facie case of religiadiscrimination for failure to
accommodate under the NYSHRL, a plaintiff employeest show that "(1) they held a bona fide
religious belief conflicting with an employment tegement; (2) they informed their employer of
this belief; and (3) they were disciplined for tag to comply with the conflicting employment
requirement”Knight v State Dept. of Pub. Heagl@i75 F3d 156, 167 [2d Cir 200Baker v Home
Depot 445 F3d 541, 546 [2d Cir 2006]). If the plaih@btablishes a prima facie case, the burden
then shifts to defendant employer to show it caubddl reasonably accommodate the plaintiff's
religious beliefs without suffering an undue haiggid). Both the NYSHRL and the NYCHRL
define undue hardship to mean "an accommodatiounirieq significant expense or difficulty

(including a significant interference with the safeefficient operation of the workplace...)" or an
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accommodation that "will result in the inability ah employee to perform the essential functions
of the position in which he or she is employed.e&X.. § 296 (10) (d); Admin. Code § 8-107 (3)
(b).

The requirement to engage in a cooperative dialagpeecipitated by an employee's need
for a religious accommodatiosde Coronado v Weill Cornell Med. Colb6 Misc 3d 404, 410
[Sup Ct, NY County 2019].

Administrative Code § 8-107 (28) requires defensamtengage in a cooperative dialogue
with plaintiff within a reasonable time after heqquest for an accommodation. “Under both the
NYSHRL and NYCHRL the first step in providing a semable accommodation is to engage in a
good faith interactive process . . . The intexactprocess continues until, if possible, an
accommodation reasonable to the employee and eemi®yeached . . . Unlike the State HRL
where the employer must engage in interactions with employee revealing at least some
deliberation upon the viability of an accommodatitme City HRL clearly requires a more
rigorous process.”’Hosking v Memorial Sloan-Kettering Cancer Ctt26 NYS3d 98, 101-102
(1st Dept 2020) (internal citations and quotationstted).

Here, while defendants contend that numerous camations were exchanged between
Cohen, Diaz, Gray, and Brown in an effort to accadate plaintiffs, defendants submit
incomplete transcripts from these witnesses in suppf the motion. Due to the many non-
submitted pages of the transcripts, it is hardHercourt to follow if a reasonable accommodation
could not be located and if a cooperative dialogjden fact take place.

For example, defendants cite to the transcriptaifed, Vice President of Labor Relations
and Human Resources, in its memorandum of law pp@t the argument that a steady line of

communication was taking place to accommodate fiffisin However, defendants submit only
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pages 26, 27, 46, 160, and 161 of the transc8philarly, many pages of the deposition transcript
of Gisley Diaz, Director of Talent Acquisition aiRetention, are also not included for review by
the court. For example, while page 30 throughf3Betranscript discusses accommodations, the
transcript is not complete and ends mid-questiolendiscussing efforts made if an individual
declines a position. Likewise, only a few pages1?l, and 29 are submitted of the transcript of
Adekemi Gray, Vice President of 1199SEIU, and godges 11, 12, 14, 32, 33, and 34 of the
transcript of Winona Brown, Contract Administratof 1199SEIU, are submitted, with the
transcript ending while discussing communications.

As the court is tasked with determining whetheeaugne issue of material fact exists, full
deposition transcripts are crucial to such revisge(Mintz & Fraade, P.C. v Docuport, In2012
NY Slip Op 30974 [U], *12 [Sup Ct, NY County 201Pplaintiff has failed to supply this court
with the transcript of . . . alleged testimonydamerely cites to select excerpts of what was
allegedly testified to; this is insufficient on ation for summary judgment, where movant clearly
has the burden of proof” and a “deposition traqdras not been supplied, the court is unable to
review such alleged contradictions”]. Therefoilge tourt cannot determine from the exhibits
submitted by defendants whether a reasonable acodation was provided and whether a
cooperative dialogue took place.

It is also unclear from the record how much timeswggent on the process of finding
accommodations for plaintiffs and if there was adjéaith interactive process. For example, the
provided excerpt of Cohen’s transcript states ‘thdot of people spent a lot of time trying to find
them alternate positions.” (NYSCEF DOC. NO. 108 an exhibit, defendants include a letter
dated Thursday, February 25, 2021, regarding Stawthe Islamic Cultural Center of New York

asking that he be allowed to retain his beard dueligious reasons. Shaw testified that he was
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offered two positions from Brown on the day folleygihis support for a religious accommodation,
Friday, February 26, 2021. The first position wabkegluled in the evening, a time which he
informed them that he could not work. Shaw wad tifla second job, and was notified of such
position at 3:00 p.m. and told that he had untl04p.m. to provide an answer or they were
accepting it as his resignation (NYSCEF DOC. NQ.&86). Following the weekend, on Monday
March 1, 2021, Mount Sinai considered Shaw to lasgned from the position.

Therefore, viewing the record in the light mostdeable to the plaintiffs, factual questions
exist as to whether this time period of presengirgpf for an accommodation on a Thursday and
termination on Monday after declining a job at dieraative time schedule was a reasonable
period to accommodate Shaw and constituted theaugoprocess as discussedHosking v
Memorial Sloan-Kettering Cancer Ctr.; see also Eran v Bloomberg, L.P230 AD3d 1060,
1061 [1st Dept 2024] [“viewing the record in thght most favorable to plaintiff, there are issues
of fact regarding the extent to which defendanuiaity considered accommodating plaintiff™]).

Furthermore, based upon the parts of the testinppoyided, factual questions also exist
as to whether an accommodation was going to begwduo plaintiffs. Shaw testified that two
managers, his assistant director as well as anathanger, told him that accommodations were
not going to be offered pursuant to statements bguSky (NYSCEF DOC. NO. 127, 58-60).
Girdusky testified that he “had no personal knogkeds to what was actually offered and what
steps were made to find positions” for those sepkitcommodations (NYSCEF DOC. NO. 102,
at 151). Shaw also testified that Cohen “said heoisgiving any religious accommodations.”
(NYSCEF DOC. NO. 127, at 60).

With regards to Moye, Moye testified that he wé#fered a position, but the submitted

testimony from defendants skips from page 39 tepHgand then to page 47 making it difficult
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for the court to follow the questions and answegarding the position he was offered. In the
submitted testimony in plaintiff’'s opposition, Moytestified that he did not have any

understanding as to why his employment was beimgit@ted which further raises a question as
to whether a cooperative dialogue was taking pdexckwhether a written final determination was
provided to him pursuant to the statute (NYSCEF D®O. 126, at 52).

As questions of fact exist as to whether a reasdereccommodation was provided to Moye
and Shaw and whether a cooperative dialogue taatepthe part of defendants’ motion seeking
to dismiss such claims as against these plaintiffsst be denied. Furthermore, the part of
plaintiffs’ cross motion seeking summary judgmesit@athese two causes of action must also be
denied.

With regards to Jones, the testimony demonstithigsfollowing his submission of an
accommodation request for the fit test, he wasreffeand accepted an employment position in
food services at Mount Sinai. Jones testified tieatvas later terminated from that position due to
job abandonment after failing to show up for work August 16, 2021 and not reporting his
absence to his supervisor. Jones testified thaineomade comments to him about his religion.
(NYSCEF DOC. NO. 100, at 63, 73). Based upondssirnony and acceptance of employment
in another position, Jones fails to demonstrate th& was not provided a reasonable
accommodation, nor denied a cooperative dialogesibeaaccepted a new position when offered.
Therefore, the part of defendants’ motion seekimgraary judgment as to Jones based upon a
claim of failure to accommodate must be granted.

CONCLUSION and ORDER

Accordingly, it is

156584/2021 MOYE, RONALD ET AL vs. THE MOUNT SINAI HOSPITAL ET AL Page 22 of 23
Motion No. 003

[* 22] 22 of 23



| NDEX NO. 156584/2021
NYSCEF DOC. NO 188 RECEI VED NYSCEF: 04/29/2025

ORDERED that defendants The Mount Sinai Hospital, Mount Sinai Health System, Inc.,
Jeffrey Cohen, and David Girdusky’s motion for summary judgment is granted in part, specifically
the parts of the amended complaint alleging that the mask fit test violated the New York State
Human Rights Law and the New York City Human Rights Law, the fourth cause of action for
disparate impact, and the causes of action as to plaintiff Brian Jones are dismissed; and it is further

ORDERED that plaintiffs’ Ronald Moye, Christopher Shaw, and Brian Jones’ cross
motion for summary judgment is denied; and it is further

ORDERED that the remainder of the action continues.
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