
Matter of Bronx Defenders v New York City Admin.
for Children's
Servs.

2025 NY Slip Op 31738(U)
May 12, 2025

Supreme Court, New York County
Docket Number: Index No. 154472/2023

Judge: Shahabuddeen A. Ally
Cases posted with a "30000" identifier, i.e., 2013 NY Slip

Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



[FILED: NEW YORK COUNTY CLERK 05/13/2025 01:01 P~ 
NYSCEF DOC. NO. 49 

INDEX NO. 154472/2023 

RECEIVED NYSCEF: 05/13/2025 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. SHAHABUDDEEN A. ALLY PART 16 
Justice 

In the Matter of INDEX NO. 

MOTION DATE 

154472/2023 

5/17/2023 
THE BRONX DEFENDERS, 

MOTION SEQ. NO. 001 

Petitioner, 

For a Judgment Pursuant to Article 78 
of the Civil Practice Law and Rules, 

DECISION & ORDER 
-against-

The NEW YORK CITY ADMINISTRATION FOR 
CHILDREN'S SERVICES, and JESS DANHAUSER, in his 
official capacity as Commissioner of the Administration 
for Children's Services, 

Respondents. 

The following e-filed documents, listed by NYSCEF document number, were read 

on this motion (Seq. No. 1) to ARTICLE 78 (FOIL): 1-48, documents submitted for 
i11 cnmera review 

On February l l, 2025, the Court issued an Interim Order in this special proceeding 

granting the Verified Petition and Notice of Petition insofar as requiring respondents NEW YORK 

CITY ADMINISTRATION FOR CHILDREN'S SERVICES and JESS DANHAUSER, in his official 

capacity as Commissioner of the Administration for Children's Services (together, "ACS"), to 

submit withheld, redacted, and unredacted copies of documents sought by THE BRONX 

DEFENDERS ("Petitioner") via its Freedom of Information Law ("FOIL") request, dated 

December 8, 2021 (the "FOIL Request"), to the Court for in camera review. The Court assumes 

familiarity with the Interim Order. 
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On Apri l 4, 2025, and April 16, 2025, in com pliance with the In terim Order, Respondent 

submitted two separate privilege logs and USB fl ash drives containing the withheld, redacted, 

and unredacted documents responsive to the FOIL Req uest. These documents are comprised of 

various PDF files and Outlook emails. The Court has reviewed the redacted, unredacted, and 

w ithheld documents and now determines whether exemption s were properly applied according 

to the claimed privileges under New York Public Officers Law ("POL")§ 87(2). 

A. Redactions of personal information allegedly pertaining to individuals who are 
not city employees. 

As detailed in the Article 78 Privilege Logs (the "Logs") submitted by ACS, POL§ 87(2)(6) 

is repeatedly appl ied to justify redactions of names, email addresses, and phone numbers of 

ind ividuals who participated in responsive email chains, bu t who are not state employees. 

Pursuant to POL § 87(2)(6), an agency "may deny access to records or portions thereof 

that ... if d i.sclosed would constitute an unwarran ted invasion of personal privacy under the 

provisions of subdivision two of section eighty-nine of this article." POL § 89(2)(a) states that, 

absent guidelines promulgating "deletion of identifying details or withholding of reco rds 

otherwise avai lable under this article to prevent un warranted invasions of personal p rivacy ... an 

agency may delete identifying details when it makes records available." POL§ 89(2)(6) prov ides 

an inexhaus ti ve lis t of unwarranted invasions of personal privacy, including "di sclosure of 

employment," "d isclosure of information of a personal nature reported in confidence to an 

agency and not relevant to the ordinary work of such agency," and "disclosu re of electronic 

contact information, such as an e-mail address or a social network usernam e." 

Most of ACS's applied invasion-of-personal-privacy exemptions pertain to the redaction 

of non-ACS and non-s tate employees' names, ema il s, and phone numbers within the responsive 

emai ls. In determ in ing whether the " unwarranted invasion of personal privacy" exemp ti on 

app lies, the Court must balance the "privacy interests at stake against the public interest in 

disclo ure of the information." The N .Y. Times Co. v. City ofN. Y. Fire D!?p't, 4 .Y.3d 477,486 (2005). 

ACS applied POL§ 87(2)(6) to redact certain names, ad dresses, and phone numbers o f non-ACS 
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employees to prevent an unwarranted invasion of their personal privacy. When considered on its 

own, this redacted information is neither substantively responsi ve to the FOIL Request, nor 

representative of "sta tistica l or factual tabu lations or data," but instead merely provides the 

contact info rmation for individuals employed by an external entity. See Sell v. N. Y.C. Dep 't of 

Educ., 135 A.D.3d 594,595 (1st Dep' t 2016). Because the redacted information falls within the POL 

§ 87(2)(b) exemptions and since the risk of an unwa rran ted invasion of personal privacy for third­

party individuals outweighs the public interest in di sclosure of the information, ACS's redactions 

pursua nt to§ 87(2)(b) are reasonable and justified. 

B. Redactions to and withholding of intra-agency communications pertaining to 
deliberative processes, which are allegedly not subject to the four statutory 
exemption exceptions. 

TI1e Logs jus ti fy the other redactions through application of POL § 87(2)(g). POL 

§ 87(2)(g)(i) allows an agency to deny access to documents or portions thereof where the materials 

pertain to in tra-agency documents that do not fall under the four exemption exceptions: (1) 

sta tistical or factual tabulations or data, (2) instructions to staff that affect the public, (3) fin al 

agency decisions or policy, and (4) external audits. otably, intra-agency documents containing 

statistical or factual tabulations remain subject to FOIL disclosure even when they are disclosed 

as a component of the agency's deliberative process. See Gould v. N.Y.C. Police Dep't, 89 N.Y.2d 

267, 276 (1996). 

Because the redac tions claiming exemptions under POL§ 87(2)(g)(i) adequately relate to 

delibera tive in tra-agency discussions absent a fina l agency d ecision or policy, the Court must now 

determine whether the withheld excerpts contain "sta tis tical or factual tabulations." Though not 

clari fi ed by statute, "factual data" has been described as "objective information, in contrast to 

opin ions, ideas, or advice exchanged as part of the consultative or deliberative process of 

government decision making." Id. at 276-77. This defini tion must be considered in tand em with 

the intra-agency exemption's purpose, which is to sa feguard "the deliberative process of the 

government by ensuring that persons in an advisory role would be able to exp ress their opinions 

freely to agency decision makers ... [because] conduct[ing] this process in publ ic view wou ld 

inhibit fran k discussion of policy matters and likely impair the quality of decisions." Sea Cres t 
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Const. Carp. v. Stubing, 82 A.D.2d 546, 549 (2d Dep't 1981) (citing Ryan v. Dep't of Just., 617 F.2d 

781, 789-90 (D.C. Cir. 1980)). 

Upon revievv, the Court finds that ACS's claimed intra-agency exemption-based 

redactions pertain to deliberative, opinion-based discourse between colleagues. Accordingly, 

these redactions are not comprised of "statistical or factual tabulations," as they do not contain 

the objective information for which the "factual data" exemption exception applies. Furthermore, 

none of the other three exemption exceptions apply to these communications, which are devoid 

of final agency decisions, instructions to staff that impacts the public, or external audits. See POL§ 

87(2)(g)(i). Because of the deliberative nature of the redacted text and in the interest of upholding 

the freedom of government advisors and decisionmakers to freely communicate, the Court finds 

that ACS has adequately justified its redactions pertaining to the intra-agency deliberation 

exemption. 

ACS also asserts the intra-agency deliberative-process exemption as the privilege 

justification for withholding the "Safety Culture" document listed under Category No. 83. 

Category No. 83's withheld materials include an email sent on May 7, 2021, between two ACS 

employees, and an attached Word document, "used for training and in temal conversation." Upon 

review, the Court finds that this document is subject to one of the four POL § 87(2)(g) exemption 

exceptions. Specifically, it falls under POL§ 87(2)(g)(ii), which covers "instructions to staff that 

affect the public," since the document provides instruction and guidance to the agency's staff, 

thereby affecting ACS's programs, which in turn directly impacts the public. 

While the Court agrees that the claimed intra-agency privilege justifies ACS' s withholding 

of the deliberative email body text within Category No. 83, it determines that POL§ 87(2)(g) may 

not be extended to deny disclosure of the "Safety Culture" Word attachment. Because this 

document reflects agency policy decisions and was prepared to train and guide staff as they 

navigate ACS programs and interact with the public, it triggers the POL § 87(2)(g)(ii) exception 

to the intra-agency exemption. Consequently, the Court hereby orders that the agency produce 

an unredacted copy of the "Safety Culture" Word document pursuant to Petitioner's FOIL 

Request. 
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C. Redactions to and withholding of documents that are allegedly exempt from 
disclosure pursuant to the attorney client privilege. 

Alleging that several materials are exempt from disclosure under POL § 87(2)(a) and 

pursuant to the attorney-cl ient privilege, ACS h as w ithheld several emails and attachmen ts that 

were either prepared by an attorney allegedly in anticipation of litigation or that conta ined 

confidential communications between the agency and counsel. 

POL § 87(2)(a) au thorizes an agency to deny access to records "specifically exempted from 

disclosure by s tate or federal statute." Though ACS does not specify the statute relied upon here, 

it reasonably follows that an application of POL § 87(2)(a) to withhold purportedly confident ial 

attorney-cl ient materia ls mus t sa tisfy CPLR § 4503. CPLR § 4503 codifies New York's attorney­

client privilege and proh ibits the d isclosure of any confidential communication made between an 

attorney and his or her client "in the course of professional employment," absent the client's 

waiver of said privilege. See CPLR § 4503(a)(l). As such, the attorney-client privilege may only be 

used to ju sti fy withholding con fid ential communica tions between an attorney and their client that 

were made within the scope o f thei r professional re lationship. See id. 

First, ACS employs POL§ 87(2)(a) and applies the attorney-clien t privi lege to responsive 

emails involving agency employees and agency counsel. Because these materials were 

transmitted between attorney and client, wi thin the scope of thei r professional relationship, and 

under the assumption tha t they wo ul d rema in confidential, the Court finds that the attorney cl ient 

privi lege ad quat ly justi fi es ACS's relevant withholdings and redactions. 

Second, ACS appl ies the sa me statute to justify withholding emails contain ing legal 

deliberations between non-attorney ACS employees. While these categories cannot be w ithhe ld 

upon the basis o f atto rney-c lien t p rivilege- as they do not contain communications between a 

client and attorney in re lation to professional legal services -disclosure may instead be denied 

under the in tra-agency deliberative-process exemption, which is simultaneously asserted by 

ACS. 

The final category of ACS' attorney-client privilege claims pertains to redact ions w ith in 

documents that, wh ile no t stri ctly comprised of confidential communications between a ttorney 
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and cl ien t, con tain confidential train ing materials put together by agency attorneys in anticipation 

of litigation. In Appellate Advocates v. New York Sta te Department of Corrections & Community 

Supervision, the Court of Appeals deemed training materia ls con tain ing confidentia l lega l adv ice 

to be exempt from disclosu re. See 40 N.Y.3d 547, 552-54 (2023). The Court reasoned that 

f c]ounsel is free to determine the best me thod to communicate legal advice 
to the clien t . ... The lawyer's communica tion of tha t ana lysis and advice 
is p rivi leged regardless of whethe r counsel communicates its view to the 
client in a slide show, as opposed to in a le tter or memorandum. Nor does 
it matter that this analysis and advice is com mun ica ted during a training 
sess ion. What matters is that the informat ion is advice on the law 
per taining to the commissioners' decisions[.] 

Id. at 554. Fu rthermore, merely because 

"nonprivileged information is included in an otherwise privileged 
lawyer's communication to its client ... does not destroy the 
imm unity." .. . The critical inquiry is whethe r, view ing the lawyer's 
communication in its full con tent and context, it was made in order to 
render legal advice or services to the clien t. 

Id . at 552 (quoting Spectrum Sys . Int? Corp. v. Chemical Bank, 78 N.Y.2d 371, 378-379 (1991)). 

Accordingly, ACS's attorney-made training materia ls may be redacted pursuant to POL§ 87(2)(a) 

and the attorney-client privilege. 

D. Redactions to and withholding of documents containing details regarding 
ACS's child-protection-investigation process. 

ACS also asserts the POL§ 87(2)(£) safety exemption, alleging that the disclos ure of de tails 

perta in ing to ACS's child -protective services wou ld expose the agency's investigative proces and 

put vu lnerable persons at risk of harm. 

To claim the safety exemption, an agency must show the mere "possibi lity of 

end anger[ment] ." Bellamy v. N. Y.C. Police Dep't, 87 A.D.3d 874, 875 (1st Dep't 2011 ). In Conolly v. 

New York Guard, after in camera review, the Third Department affi rmed the NYPD's asse rtion of 

POL § 87(2)(f) and exempted the disclosure o f materials describing methods used to 

commun ica te and instruct the New York Guard in the event of mobil ization, determin ing tha t the 

release of these documen ts "presen t[ed] the possibili ty of endangeri ng the safety of members o f 

the Guard or others." 175 A.D.2d 372,373 (3d Dep' t 1991). The Court agrees tha t th e disclosure of 
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ACS's critical and confidential investigative processes would similarly endanger the safety of 

already vulnerable populations and thereby deems ACS's application of POL § 87(2)(f) to be 

valid. 

E. Conclusion. 

Based on the in camera review of ACS's redacted, unredacted, and withheld FOIL 

responsive materials, the Court concludes that all redactions were properly applied and all 

disclosure denials were properly made except for: the withholding of the "Safety Culture" Word 

document listed under Category No. 83. Accordingly, the Court orders that this document be 

produced to Petitioner. 

II. ATTORNEY'S FEES 

Pursuant to POL§ 89(4)(c)(ii), the Court must: 

assess, against such agency involved, reasonable attorney's fees and other 
litigation costs reasonably incurred bv such person in any case under the 
provisions of this section in which such person has substantially prevailed 
and the court finds that the agency had no reasonable basis for denying 
access. 

Upon review, the Court finds that Petitioner has not "substantially prevailed." Although 

the Article 78 proceeding resulted in ACS' disclosure of previously undisclosed FOIL-responsive 

materials, the vast majority of the agency's claimed exemptions have been sustained. See Cook v. 

Nassau County Police Dep't, 140 A.D.3d 1059, 1060 (2d Dep't 2016). 

Accordingly, the statutory requirements to order payment of attorney's fees and other 

litigation costs have not been met, and the Court now exercises its discretion by declining to make 

such an award. To the extent that any relief requested by the parties was not addressed by the 

Court, it is hereby denied. 

Accordingly, it is hereby, 

ORDERED that Petitioner's Verified Petition and Notice of Petition are GRANTED IN 

PART to the extent set forth herein and otherwise DENIED IN PART; and it is further 
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ORDERED that, within 30 days of entry of this Decision and Order, ACS shall produce 

to Petitioner the unredacted "Safety Culture" Word document attachment contained within 

Category No. 83; and it is further 

ORDERED that the ACS shall serve a copy of this Decision and Order upon Petitioner 

and the Clerk of the General Clerk's Office, with notice of entry \-Vithin twenty (20) days thereof; 

and it is further 

ORDERED that service upon the Clerk shall be made in accordance with the procedures 

set forth in the Protocol on Courthouse and County Clerk Procedures for Electronically Filed 

Cases (Revised August 15, 2019); 1 and it is further 

ORDERED that the Clerk shall mark Motion Seq. No. 1 decided in all court records; and 

it is further 

ORDERED that the Clerk shall mark this proceeding disposed in all court records. 

This constitutes the decision and order of the Court. 

May 12, 2025 
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