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At an TAS Tefm, Part 73 of the Supreme
Court of the State-of New York, held in and
for the County of Kings, at the Cowrthouse, at.
360 Adams Street; Brooklyn, New York, on
the 6" day of May, 2025,

PRESENT:
HON. PETER P. SWEENEY,

Justice.

GIUSEPPL LUBRANO,

Plaintiff, _ _
-against- Index No.: 508420/2024

Mot. Seq. Nos. 2-7
EKATERINA LUBRANO, MARY GRACE CONDELLO
ELISABETH, ESQ., AARON EAGLE, BERGEN BASIN
REALTY, LLC, RACHEL M, VASSERMAN, ESQ.,
KORENBLIT & VASSERMAN; PLLC, RONGJIN CHEN,
CHRISTINE XIAQ XIANG X1, CHALLENGER

ABSTRACT LL.C,

Detfendants.
The following e-filed papers read herein: NYSCEF Doc Nos.:
Naotice of Motion/Order to Show Cause/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed 25-32 44-52 §7-61 36, 62.64-71 72-73
Opposing Affidavits (Affirmiations) 81-92., 94 77
Affidavits/Affirmations in Reply _ 79 _
Plaintiff’s Memoranda of Law _ 95, 37 74
Attom_ey Condello®s Memorandum of Law - 93

Upon the: foregoing papets, in th‘i's action by plaintiff Giuseppe Lubrano, appearing,
pro se, against defendants Ekaterina Lubrano, Mary Grace Condello Elisabeth, Esg.
(Attorney Condello), Aaron Eagle, Bergen Basin Realty, LLC, Raquel M. Vasserman. Esq.

s/h/a Rachel M. Vasserman (Attorney Vasserman), Korenblit & Vasserman, PLLC
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(Korenblit & Vasserman), Rongjin Chen, Christine Xiao Xiang Xu, and Challenger
Abstract LLC (Challenger). plaintiff purports to allege. causes of action for legal
malpractice, fraud, violation of coutt order, breach of fiduciary duty/contract, illegal
transfer of deed, illegal marketing of property, illegal sale of real property. mortgage fraud,
work without a permit, illegal sale of personal property, illegal destruction of personal
property, illegal prevention of employment, intentional infliction of emotional distress, and
negligent infliction of emotional distress. Plaintiff seeks -00mp_ens_at61y- and punitive
damages of no less than $3.000.000.

Attorngy Condello meves, under motion sequence number two, for an order;
pursuant to CPLR 3012 (b), dismissing plaintiff’s action as against her (NYSCEF Doc No.
25).

Attorney Vasserman and Korenblit & Vasserman (collectively. the K&V
defendants) move, under motion sequence number three, for an order, pursuant to CPLR
3012 (b), dismissing plaintiff's action as against them (NYSCEF Doc No. 44).

Challenger moves, under motion sequence number four, for an order; pursuant to
CPLR 3012 (b).-dismissing plaintiff's action as against it (NYSCEF Daoc No. 57).

Plaintiff moves, by order to show cause, under motion sequence number five, for an
order: (1) grantin'g' him leave to file his complaint within 24 hours from the decision of his
poor person application and reactivating his NYSCEF accouni; (2) declaring that
defendants’ failure to respond to the summeons with notice within 20 days, and the failure
of some defendants to respond at all, and the blockage of the NYSCEF account justifies
the allowance of his complaint filing; (3) declaring that the NYSCEF account blockage,
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pending the approval of his poor person motion, was the reason for the delay that prevented
his timely setvice of the complaint: (4) declaring that Attor'.nf;y Condeilo’s email service of
her motion to dismiss was impropet, and that future s'e1'_*v'i(":e. from him alone. should be
allowed electronically upen the granting of his poor person application; (5) declaring that
the actions of defendants, including Attorney Condello, Attorney Vasserman, and Aaron
Eagle, constitute fraud and tisrepresentation, thereby warranting their prosecution by the
District Attorney’s Office; and (6) declaring that the sale of his personal property worth
more than $50,000, without his knowledge or consent, was illegal, and that appropriate
measures by the District Attorney's Office should be taken to rectify this fraud (NYSCEF
Doc No. 62).

ﬂwK&Vdﬁﬁﬂmﬁnmwnm&xmmﬁnwmmmemmﬁmQEJManmﬁﬁ(U
pursuant to CPLR 1006 (b) and 2601, directing Korenblit & Vasserman, as escrow agent
and stakeholder, with no interest in $57,096.74 being held in esctow. by it, to deposit such
funds-into eourt by paying them te the Clerk of the Court, for the Supreme Court; Kings
Cmmw;mﬂfafmmmmthTER1%%(&,ﬁ&mmgmgmeK&VRk&mHMSﬁmnmw
further liability to'plaintiff with respect to the $57.096.74 once Korenblit & Vasserman
deposits the $57,096.74 itito court (NYSCEF Doc No. 64).

Plaintiff cross-moves, under motion sequence number seven, for an order: (1)
disbarring Attorney Vasserman or, in the alternative, suspending her from the practice of
law, pending a full hearing on the serious ethical violations and misconduct alleged by him:
(2) denying the K&V defendants’ motion, under sequence nnber six, which seeks to
deposit $57,096.74 with the Kings County Clerk; (3) directing the K&V defendants 1o
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bring any further motions regarding the '$57,096.74 in the matrimonial court, where the
original orders regarding the sale of the marital residence and the d'istr.ibut'i'oq of its
proceeds were issued; and (4) imposing sanctions against the K&V defendants (NYSCEF
Doe No. 72).

Facts and Procedural Backeround

Plaintiff and Ekaterina Lubrano were married on April 5,2018: One child was born
of'the marriage in April 2019, On February 28, 2018, plaintiff and Ekaterina purchased the
marital residence, which is located at 2056 East 61% Street, Brooklyn, NY 11234, On July
15, 2020, plaintiff filed an action against Ekaterina, seeking a divoree, pursuant to
Domestic Relations Law § 170 (7), and ancillary relief (Lubrano v Lubrano, Sup Ct, Kings
County, index No. 550642/2020) (the divorce action),

By a decision and order dated November 18, 2020, Justice Esther M. Morgenstern,
in Part IDV2,! awarded temporary custody of plaintiff and BEkaferina’s minor child to
Ekaterina and plaintiff was given visitation, which was later ordered to be supervised.
(NYSCEF Doc Nos. 26, 364). By a decision and order dated December 21. 2020, Justice.
‘Morgenstern awarded exclusive occupancy of the marital residence to Fkaterina, plaintiff
was ordered to pay $200 biweekly to. Ekaterina for unallocated support, beginning on
January 1, 2021, subject to reallocation, and plaintiff ‘was directed to continueto pay $375

per month for the upkeep of the marital residence (NYSCEF Dot No., 78).

* The Integrated Domestic Violence (1DV) Part consolidites multiple legal cases related to the same family or
individual intd one court, addressihg criminal, faimily, and matrimonial cases simultanecusly.

A
[*4]

ST . 200 ¢ ) SN2 < J


evanhall
Text Box
[*4]


[FTLED._KINGS COUNTY CLERK 0571972025 09: 00 AM | NDEX NO. 508420/ 2024

NYSCEF DOC. NO. 142 RECEI VED NYSCEF: 05/21/2025

‘There were alleged ineidents of domestic violence by plaintiff against Ekaterina.
Plaintiff was arrested following ‘an alleged incident that occurred on or about March 18,
2020, and charged with criminal possession of a weapon. On July 13, 2021, plaintiff agreed
to a conditional plea and plead guilty to criminal possession of a firearm (Penal Law §
265.01-b [1]), an E felony, and c__riminja_l possession of a weapeon in-the fourth degree (Penal
Law § 265.01 [1]), a misdemeanor, and upon successful completion of the TASC APIP
program, the court would disiniss the felony plea and plaintiff would recéive a conditional
discharge and a five-year order of protection in favor of Ekaterina (NYSCEF Doc No. 476
at 13).

By a retainer agreement dated February 7, 2022. Fkaterina retained Attorney
Condello in the divorce action, in substitution for her prior attorney* (NYSCEF Doc No,
390, in the divorce action}. By a decision and order dated January 25, 2023, Justice
Morgenstern permitted Ekaterina to list the marital residence for immediate. sale and
directed that the proceeds of the sale be held in.eserow by plaintiffs counsel until the issue
of equitable distribution was addressed at trial (NYSCEF Doc No. 399, in the divorce
action). By-an order dated July 19,2023, Justice Morgenstern again stated that Ekaterina
was permitted to list the marital residence for immediate sale, and noted that such sale was
justified due to plaintiff’s noncompliance with numerous prior orders which had delayed

the case since its commencement in 2020 (NYSCEF Doc No. 463, in the divorce action).

2 Attarney Caondello was Ekaterina’s third attorney in the divoree action.
5
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Justice Morgenstern also directed that the proceeds of the sale be held in escrow by the
Kings County Clerk’s Office until trial (id.).

OnMarch 13, 2023, Justice Morgenstern commenced the trial in the divorce action.
On July 19, 2023, the trial continwed with plaintiff appearing pro se after his attorney
withdrew from the case. However, Justice Morgenstern immediately stopped the trial upon
plaintiff's first ever request that he be provided with the services ofan Italian language
interpreter during his direct testimony. Thie case was then adjourned to September 13, 2023,
at 10:00 a.m. for an all-day continued trial.

On -Sep’tenib'e’jr’ 13, 2023, Ekaterina and her attorney, Attorney Condello, as well as
the newly appointed Attorney for the Child (AFC), Brad Nacht, Esq., and the Italian
language interpreter appeared in IDV2 for the continued trial. The trial was scheduled to
commence at 10:00 a.m., and Justice Morgenstern waited until 11:30 a.m. to call the case.
Plaintiff failed to appear and failed to provide a reasonable excuse for his non-appeararice.
Justice Morgenstern then proceeded to inquest on grounds on Ekaterina’s August 27, 2020
answer and counterclaim based upon plaintiff’s default.

In a Decision and Order.on Default dated October 4,°2023 (NYSCEF Doc No. 476,
in the divorce action), J ustice Morgenstern -awarded Ekaterina a final order of sole lega‘l
and physical custody of the ¢hild and d'ire'C-ted_ that plaintiffs visitation was to confinue to
be supervised with Comprehensive Family Services (CFS) with plaintiff paying for this
«cost.. She further ordered that plaintiff shall continue to pay $200 bi-weekly in chil d support

to Ekaterina through the Support Collection Unit (SCU).
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Justice Morgenstern also ordered that Ekaterina was permitted to sell the marital
residence, with the proceeds of the sale of the property to: be shared by the parties 50750
subject to any support arrears owed by plaintiff pursuant to the December 21, 2020 order.
She set forth that as of September 13, 2023, Ekaterina indicated that plaintiff owed her
arrears in the amount of $12,393,* and ordered that, as such, $12,395 was to.be paid directly
to Ekaterina from plaintiff’s share of the proceeds from the sale of‘the marital residence.
She further vdcated the order dated .‘T_anua_r_y 25, 2023 insofar as it directed the proceeds of
the sale to be held in eserow by the Kings County Clerk’s Office. In addition, Justice
Morgenstetn permitted Ekaterina to sell the marital vehicle with the parties equally sharing
the proceeds of the sale. She also directed Attorney Condeéllo to submit invoices and she
would determine the counsel fee award to be paid by plaintiff in conjunction with signing
the Judgment of Divorce, Justice Morgenstern directed that the note of issue be filed
immediately.

Justice Morgenstern granted a Judgment of Divorce, pursuant to Doitiestic Relations
Law § 170 (7), and directed Ekaterina to submit the Findings of Fact and Conclusions of
Law, as well as the: proposed Judgment of Divorce and all necessary documents by
Decembet 4, 2023. Attorney Condello, on behalf of Ekaterina, submitted the Findings of
Fact and Conclusions of Law, as well as the proposed Judgment of Divorce and. all

necessary documents on November 28, 2023 (NYSCEF Doc Nos. 478-482, in the divorce:

3This amount was ldter correcied to §12,375.
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action). In November 2023, Ekaterina entered into a contract of sale with Rongjin Chen
and Christine Xiao Xiang Xu, to sell them the marital residence.

OnDecember 12, 2023, Justice Morgenstern issued-an Addendum to the October 4,
2023 D_ec_i_sibn. and Order (NYSCEF Doc No. 485, in the divorce action). In this
Addendum, Justice Morgenstein noted that on December 4, 2023, Ekatetina had uploaded
attorney invoices dating from the commencement of the case to the present for the court's
review. Afler consideration of the invoices submitted by Fkaterina, as well as the lengthy
history of _t'h"is_ case, Justice Morgenstérn awarded aftorney’s. fees to Attorney Condello, in
the amount of $10,000. Justice Morgenstern directed that if pl'a'intift_’ did not make this
payment directly to Attorney Condello within 30 days, it would be taken-out of plaintiff’s
share of the proceeds of the sale of the marital residence.

Additionally, inthe Addendum, Justice Morgenstern noted that her October 4, 2023.
Decision and Order on Default, as stated on the record during the inquest, did not clarify
the arrears owed by plaintiff for child support and the artears owed towards the carrying
chatges on the marital residence: Justice-Motgenstern set forth that .on October 4, 2023,
Attorney Condello had provided that the corfect amount of arrears. owed by ‘plaintiff for
child suppert was $12,375 and the ‘correct amount of artears owed by plaintiff for the
carrying costs of the marital residence was $7,368.94.% Justice Motgenstern, therefore,
amended her October 4, 2023 Decision and Order on Default to reflect the correct amount,

of arrears.

*The court notes that the Addendum mistakenlystated that amiount of arrears owed by plaintiff for child support
was'$7,368.94 and that the amourit of arrears forthe carrying casts of the marital residence owed by plaintiff was
$12,375, rather than vice versa.

[*8]
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The Judgment of Divorce was signed by Justice Margenstern on December 7, 2023
and was filed with the Kings County Clerk on December 13,2023 (NYSCEF Doc No. 486,
in the divorce action). It set forth, amon g other thihg_s__, that pursuant to the October 4, 2023
Decision and Order on Default and the December 12, 2023 Ad’dendu_m_._ Ekatefina shall sell
the marital residence with the proceeds of the sale of'the property to be shared by the parties
50750, subject.to any arrears owed by plaintiff pursuant to the December 21, 2020 ordet,
which Shail be paid from plaintiff’s share of the sale proceeds of the marital residence.

Ekaterina used Bergen Basin Realty, LLC, as the real estate brokerage firmi, and
Aaron Eagle, as the broker for Bergen Basin Realty, LLC, to market the marital residence
for sale. Challenger was the title company which. performed the title search and issued the
title report for the marital residence. Attorney Vasserman is a partner in Korenblit &
Vagserman, PLLC, which is the law firm that represented Ekaterina in connection with the
sale of the marital residence and-conducted the closing of the sale.

On December 21, 2023, plaintiff filed an appeal from the October 4, 2023 Decision
and Order on Default and the December 7, 2023 Jud_gl_nent- of Divorce, On January 28,
2024, pl'a'inti'ff moved, by order to show cause, under CPLR 5015, to vacite the default
Judgment against him dated September 13, 2023 and the December 7, 2023 Judgment of
Divorce, to stay the sale of the marital residence. and to give him access to the marital
residence to retrieve his personal belongings (NYSCEF Doc No. 506, in' the divorce
action).

On February 12, 2024, during which.time no stay of the Judgment of Divorce was

in effect, the marital residence was sold for a total amount of $680,000 to Rongjin Chen
9
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and Christine Xiao Xiang. Xu. as the purchasers. On that day, a deed was executed by
Ekaterina in'favor of Rongjin Chen and Christine Xiao Xiang Xu (NYSCEF Doc No. 87).
Plaintiff did not execute the deed since it was not deemed necessary due to his defaultand
the terms of the Judgment of Diverce. The net proceeds of the sale of the marital residence
following, the mortgage payoff, and payment. of all costs, expenses, and fees was
$173,681.36. Pursuantto the Judgment of Divorce, the October 4, 2023 Decision and Order
on Default, and the December 12, 2023 Addendum to the October 4, 2023 Decision and
Order, plaintiff was entitled to 50%.0f the net proceeds in the amount o $86,840.68 minus
$12,375.00 in outstanding child support, Ekaterina’s attorney’s fees in the amount of
$10,000, and the carrying costs of the marital residence in the amount of $7,368.94. This
amount totaled $57,096.74.

Following the sale, the K&V defendants attempted to distribute the $57,096.74,
which was plaintiff's share of the net sale proceeds to him, but he rejected them. Korenblit
& Vasserman, PLLC is continuing to hold these funds for plaintiffin its escrow account.

By a decision and order dated March-4, 2024, following the concluded sale of the
marital residence, Justice Sharon A. Bourne-Clarke granted plaintiff's motion to vacate the
December 7, 2023 Judgment of Divorce, pending a hearing in this matter on March 18,
2024 (NYSCEF Doc No. 509; in the divorce action). Justice Sharon A. Bourne-Clarke also
stayed all prior orders, pending the appea) filed in the Appellate Division, Second
Department. Justice' Sharon A. Bourne-Clarke further ordered that Ekaterina shall not

engage in any enforcément mechanisms under the December 7, 2023 Judgment of Divorce,
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and, as such, that the marita] residence shall not be sold, nor shall Ekaterina dispose of any
of plaintiff’s marital property or personal property.

On April 29, 2024, the Appellate Division, Second Department, granted a motion
by Ekaterina to stay enforcement of so much of Justice Bourne-Clarke’s March 4, 2024
order as: vacated the Judgment of Divorce: entered on December 13, 2023, stayed
enforcement of all prior orders pending a hearing and determination of the appeal from the
I u'd_gm'ent of Divorce, and directed that the matital résidence shall not be sold, to the extent
that it stayed the March 4, 2024 order, pending & hearing 4nd deterniiriation of the appeals,
on condition that the appeal was perfected on or before May 29, 2024 (NYSCEF Doc No.
89).

Plaintiff had brought a CPLR article 78 proceeding to compel Justice Morgenstern
to vacate her October 4;.2023 Decision and Order on Default, and to recuse herself from
presiding over the divorce action, and applied for poor person relief. By a decision, order,
and judgment dated May 8, 2024, the Appellate Division, Second Department, granted
Justice Morgensterin’s motion, pursuant to CPLR 3211 (a_);, to dismiss the pe’titib_n for faiture
to state:a cause of action, and dismissed the proceeding (Matter e_)f Lubrano v Morgenstern,
227 AD3d 808, 808 [2d Dept 2024]).

Plaintiff thereafter brought another proceeding pursuant to CPLR article 78, to
compel Justice Sharon Bourne-Clarkeé to void the sale of the marital residence, to provide
information regarding certain alleged communications with Attorney Vasseriman, and to
hold a hearing regarding any such communications: By a decision and oider dated March

26, 2025, the Appel'late- Division, Second Department, granted a motion by Attorney

11
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Vasserman, pursuant to CPLR 3211 (a), to dismiss the petition insofar-as asserted against
her; inter _alia",. for failure to state a cause of action, denied plaintiff's petition, and dismissed
the proceeding on the merits (Matter of Lubranov Clarke, __AD3d _, 2025 NY Slip Op
01809, 228 NYS3d 493, 494 [2d Dept-2025]).°

On March 22, 2024, plaintiff commenced the instant action by filing a summons
with notice (NYSCEF Doc¢ No. 1). On March 26, 2024, plaintiff attempted to effectuate
service of the summons with notice upon Attorney Condello by leaving the summons with
notice at the front desk of her office (NYSCEF Dac. No. 8). On March 25, 2024, plaintiff
attempted to effectuate service of the summons with notice upon the K&V defendants and
Challenger by leaving the summons with totice at the front desks of their respective offices
(NYSCEE Doc No. 9). The process-servers’ affidavits do not state these deliveries of the
suminons with notice were followed by a mailing of the summeons with notice nor has it
been shown that proof of such service was filed with the clerk of the court within 20 days

of either such delivery or-mailing, whichever was effected later (see CPLR 308 [2]).°

> Itis noted that in addition to these proceedings, on August 23, 2022, plaintiff had filed an action entitled
Gmseppe Lubrano, et al v Esther Mickey Morgenstern, et of {Cv-22-4987 [ED NY-2022))in federal district.court {the.
Federal action) against- 17 named defendants who weére involved in the diverce action or his afrést, mc[udmg
Attorney Condelioand. justice Morgenstern (NYSCEF Doc'No. 29). As against Attorney Condello, the Federal action
alleged civil rights violations, pursuant to 42 USC.§ 1983 and the United States. Constitytion, and the comp]amt also
asserted-allegations sounding in lega! maipractice, negligence, and intentional |nﬂ|ct10n of- emotlona[ distress. On
August 14,°2023, United States Magistrate Judge Chery! L, Pollack issued a report and-recommendation finding that
the Federal action should be dismissed in its entirety without ieave to-amend (NYSCEF Do¢.No. 30)..

® Plaintiff’s argument that these. defendants-did rigt timely appear in this action is:devoid of merit: CPLR 320 {a)
pm\ndes that if the summons was served pursuant to CPLR 308 (2), “the appearance shall be made within thirty
days-after service Is complete,” Service is not complete until 10 days after the filing of proof of service, which must
oceur within-20 days of either delwery or mailing, whichever is effected later.

12] 12
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On April 15, 2024, Attorney Condello, by her counsel, Furman Kornield. & Brennan
LLP, served a Notice of Appeatance and Dermand for Complaint via NYSCEF (NYSCEFE
Dogc No. 11). Pursuant to CPLR 3012 (b), as noticed in the Demand for Complaint,
plaintiff’s deadline to serve a complaint in til-is action on Attorney Condello was 20 days
atter service of this demand, which was on May -6, 2024. That date passed without any
service or filing of a complaint by plaintiff Consequently, on May 16, 2024, Atftorney
Condello filed her motion, under motion sequence number two,; seeking dismissal of
plaintiff’s action as against her,

On April 29, 2024, the K&V défendants appeared in this action, by their attorneys,
Kaufman Dolowich & Voluck, LLP, and demanded service of pla.inti_iT's-' “com'pla:int,
pursuant to CPLR 3012, within 20 days of this demand (NYSCEF Doc No. 14). In-addition
to serving plaintiff with this-demand on NYSCEF (NYSCEF Doc No. 48), Jason M. Myers,
Iisq., a partner in Kautman Dolowich.& Veluck, LLP, personally einailed a copy of the
Demand for Complaint to plaintiff’s personal email account (NYSCEF Doc No. 49). No
response was received from plaintiff, The Demand for Complaint states, on- its face, that
plaintiff was to serve a copy of his eotplaint, pursuant to CPLR 3012, within 20 days of
this demand, making May 20, 2024 the deadline for service. of the -complaint. Plaintiff
failed to serve or file a complaint within this statutory deadline. Consequently, on July 18,
2024, the K&V defendants filed their instant motion, under motion sequence number three;
seeking dismissal of this action pursuant to CPLR 3012 (b) (NYSCEF Doe No. 44),

Challenger filed a Notice of Appearance and Demand for a Complaint-on April 19,

2024 and served plaintiff via NYSCEF (NYSCEF Doc No. 60). This Demand for a
13
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Complaint stated that Challenger -demanded, pursuant to CPLR 3012 (b), that plaintiff
sefve a copy of the complaint upon Challenget’s attorney within 20 days after service of’
this demand, which was May ‘9, 2024. No complaint was timely served by May 9, 2024,
Consequently on July 31, 2024, Challenger filed its instant motion, under motion sequence
number four (NYSCEF Doc No. 57).

OnJune 25, 2025, plaintiff filed a complaint on NYSCEF (NYSCEF Doc No. 39).
Plaintiff’s complaint purpots to allege 14 causes of action, namely, a first cause of action
for malpractice, a second cause of action for fraud, a third cause of action for vielatien of
court order, a fourth cause of action for breach of fiduciary duty/contract,  fifth cause of
action for .i.l.legai transfer of deed, a sixth cause of action for illegal marketing of property,
a seventh cause of action for illegal sale of real property, an eighth cause of action for
mortgage. fraud, a ninth cause of action for work without a permit.” an eleventh® cause of
action for illegal sale of personal property, a twelfth cause of action for illegal destruction
of personal ptoperty, a thirteenth cause of action for illegal prevention of employment, a
fourteenth cause of action for inténtional infliction of emotional distress, -and a fifteenth
cause of action for negligent infliction of emeotional distress. On August 2, 2024, the court
signed plaintiff’s instant order to show cause, under motion sequence nimber five, seeking,
among other things, an extension of time for filing his belated complaint (NYSCEF Doc

No. 62).

7 This cause of action is directed solely as against Rongjin Chen and Christine Xiao Xiang Xu.
B There is no.tenth cadse of action.
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On August 15,2024, the K&V defendants filed their motion, under motion sequence
numbei six (NYSCEF Doc No. 62). On August 26, 2024, plaintiff filed his cross-motion,
under motion sequence number seven (NYSCEF Dot No. 72).

Discussion

CPLR 3012 (b) provides, in pertinent part, as follows:

“Service of complaint where summons served without complaint. If the

complaint is not served with the summons, the defendant may serve a written.

demand for the complaint within the time provided in subdivision (a) of rule

320 for-an appedrance. Service of' the complaint shall be made within twenty

days after serviee of the demand. Service of the demand shall.extend the time

to appear until twenty-days after service of the complaint . . . The court upon

motion may dismiss the action if service of the complaint is not made as

provided in this subdivision .. .”

Here, it is undisputed that the complaint was not timely served within 20 days after
service of the Demand For Complaint upon plaintiff by Attorney Condello, the K&V
defendants, and Challenger. “To avoid dismissal of an action for failure to timely serve a
complaint after a demand for the-comiplaint has been made pursuant to CPLR 3012 (b). a
plainti-ff must-demonstrate both a reasonable excuse for the delay in serving the complaint
and a potentially meritorious cause of action” (Lobel v Hilltop Vil. Coop., No. 4, 138 AD3d
938,939 [2d Dept 2016]; see also Mazzola v V; illage Hous. Assoc., LLC, 164 AD3d 668,
669 [2d Dept 2018]; Khamis v Corporate Transp.. Group, Ltd., 135 AD3d 825, 826 [2d
Dept 2016]; Telian v Freund, 129 AD3d 828, 828 [2d Dept 2015]; Carducci v Rissell, 120
AD3d 1375, 1375-1376 [2d Dept 2014]; Mitrani Plasterers Co., Inc. v SCG Contr. Corp.,
97 AD3d 552,552 [2d Dept 2012]; Amodeo v Gellert & Quartararo, P.C., 26 AID3d 705,
706 [3d Dept 2006]).
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Plaintiff, in his metion, under motion sequence number five, contends that he is
entitled to an ordet declarin g that defendants™ failure to respond to the summons with notice
within 20 days, and the failure of some defendants to respond at all, justifies the allowarnce
of a belated eomplaint filing by him. This-contention is without merit. Attorney Condello,
the K&V defendants, and Challenger timely served notices of appearance in this action,
pursuant to CPLR 320 (a).

Plaintiff further proffers as an excuse for his failure to timely serve a complaint in
response to the Demands for a Comiplaint setved by Attorney Condello, the K&V
defendants, and Challenger, that he -could net file a timely complaint sinee his NYSCEF
account was blocked, pending the approval of his niotion to prosecute this action asa poor
person, which he had filed under motion sequence number oite.® However, the dacket did
not become locked from filing due to plaintiff's failure to pay the $210 fee to obtain an
index nurnber until May 16, 2024, which was 10 days after plaintiff already missed the
deadline to serve a complaint upon Attorney Condello (NYSCEF Doc No. 94), Notably,
on May 6, 2024, the very date by which plaintiff’s complaint was due pursuant to Attorney
Condello’s Demand for €omplaint, plaintiff filed five different exhibits on NYSCEF
(NYSCEF Doc Nos. 17-21). Plaintiff had.also already missed the deadline of May 9, 2024
to serve a'complaint upon Challenger before May 16, 2024.

The deadline for plaintiff's service of a complaint on the K&V defendants was not

until May 20, 2024, after the NYSCEF docket was locked. Plaintiff first filed his complaint

* The order permitting plaintiff's prosecution of this action as @ poor person was granted on Jurie 21, 2024 (NYSCEF
‘Doc'No, 34).

16
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'on NYSCEF on June 25, 2024, four days after his poor person status was granted on June
21,2024 (NYSCEF Doc No. 34).

Furthermore, plaintiff was required to serve a complaint pursuant to CPLR.3012
{b), -and was net limited to filing a complaint on NYSCEF to accomplish service of his
complaint. Thus, regardless of whether NYSCEF had locked the docket, plaintiff had the
option of serving the K&V defendants, as well as serving Attorney Cendello and
Challenger, at the offices of their respective attorneys, which were listed in their Demands
for a Complaint (see CPLR 2103).

Plaintiff, in motion sequence number five, also contends that Atterney Condelio®s
email service of her motion to dismiss was improper. This contention lacks nierit. In an e-
filed action, service of a motion occurs. simultaneously with its filing (see 22 NYCRR
202.5-b.[f] [2] [if] [“An e-filing party causes service of an interlocutory document to be
made upon anothet party participating in e-filing by tiling the document electronically™]).
Thus, the court finds that plaintitf has not:demonstrated a reasonable excuse for his delay.
in-serving the coniplaint.

Moreover, plaintiff has also failed to demonstrate a potentially meritorious cause of
action. Plaintiff has not submitted an affidavit of merit, but the court shall utilize plaintiff's
proposed verified complaint as an affidavit by bim (see CPLR 105 [u]).

Plaintiff’s first.cause of action for malpractice fails to state a claimagainst Attorney
Condello or the K&V defendants since they were not plaintiff's ‘attorneys and did not
represent plaintiff or provide any services to him. The law is well-established that “the

absence' of any attorney-client relationship bars an action for attorney malpractice™”
17
[*17]

e 17.0f. 26



evanhall
Text Box
[*17]


[FTLED._KINGS COUNTY CLERK 0571972025 09: 00 AM | NDEX NO. 508420/ 2024

NYSCEF DOC. NO. 142 RECEI VED NYSCEF: 05/21/2025

(Seaman v Schulte Roth & Zabel LLP, 176 AD3d 538, 539 [1st Dept 2019}, quoting
Cabrera v Collazo, 115 AD3d 147, 153 {1st Dépt 2014); see also Gorbaiov v Tsirelman,
155 AD3d 836, 840 [2d Dept 2017]). Plaintiff also asserts this malpractice claim as against
Challenger, which is not a law firm, by alleging that it provided inaccurate title research
information to Korenblit & Vasserman and Attorney Vasserman, leading them to believe
that the marital residence could be sold without his consent, approval, and signature. Such
a claim is not viable since Challenger was not hired by plaintiff, owed no duty to plaintiff,
and did not provide plaintiff with any inaccurate information. Furthermore, the Judgment
of Divorce permitted the matital residence to be sold by Ekaterina, without plaintiff’s
consent, approval, or signature,

Plainti{fT"s second cause of action for fraud does not allege any misrepresentation
that he relied upon, but, instead, alleges that the matrimonial court was defrauded.
Specifically. plaintiff alleges that Attorney Condello intentionally misied Judge
Morgenstern, “making believe” that the marital residence was going into foreclosure, and
that this information led her to issue an order for the immediate sale of the property
(NYSCEF Doe No. 39 at paragraph 70). However, Justice Morgenstern, in her July 19,
2023 order, stated she was permitting Ekaterina to list the marital residence for immediate
sale due to.plairitiff’s noncompliance with numerous prior orders which had delayed the
case since its commencement in 2020.

Plaintiff further alleges that Attorney Vasserman. misled Justice Bourne-Clarke

regarding the ¢losing procedure, terms of sale, mortgage payoff, and distribution of the
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proceeds, but does not plead how she was misled or that she relied upon these alleged
misrepresentations with réspect to issnance of any specific order.

Plaintiff has also failed to plead the requisite elements to state a claim for fraud and
has failed to state the circumstanees constituting the wrong in sufficient detail pursuant to
CPLR 3016 (b) (see Carr v Hayes, 92 AD3d 534, 535 [1st Dept 2012], /v denied 19 NY3d
802 [2012]. rearg denied 19 NY3d 951 [2012]). Thus, plaintiff’s second cause of action
for fraud fails to state'a viable claim.

In addition, with respect to- plaintiff’s claim of fraud, plaintiff’s motion, under
motion sequence numbet five, must be denied insofar as it seeks an order declarin g that the
actions of Attorney Condello and Attorriey Vassermah constitute fraud and
misrepresentation, thereby warranting their prosecution by the District Attorney’s Office.

Plaintiff's third cause of action for violation of a court order fails to state a
cognizable cause of action. Plaintiff alleges that Atto_m'ey Vasserman proceeded with the
sale of the marital residence in violation of Justice Bourne-Clarke’s March 4, 2024 order
vacating the default judgment and staying such a sale. However, Justice Bourne-Clarke
rendered such March 4, 2024 order after the marital residence was alreadysold on February
12, 2024,

Plaintiff fourth cause of action for breach of fiduciary/contract is directed as against
Attorney Vasserman. However, plaintiff does not -_all'e'__ge that he had any contract with
Attorney Vasserman. Plaintiff alleges that Attorney Vasserman failed to act in the best
interest of the parties, in good faith, and loyalty. Plaintiffhas not pleaded the existence of

any fiduciary relationship between him and Attorney Vasserman in order to properly allege

19
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such a claim (see GMP Fur Trade Fin., LLC v Breriner, 169 AD3d 649, 650 [2d Dept
20197). Thus, this.claim fails-to state a cause of action.

Plaintiff’s fifth cause of action for illegal transfer of the deed, plaintiff™s sixth cause
of action for illegal matketing of the property (which is directed at Aaron Eagle and Bergen
Basin Realty LLC and not the moving defendants), and seventh cause of action for illegal
sale of the property, are not meritorious sincethe transfer, marketing, and sale.of the marital
residence were performed pursuant to court orders. Plaintif"s ¢ighth cause of action for
mortgage fraud as against Attorney Vasserman alleges that she committed mortgage fraud
because she failed to comply with mortgage-terms, but does niot allége with what terms she
did not comply orhow this constituted mortgage fraud. Plaintiff’s ninth cause of action for
work without a permit is directed as against the purchasers of the marital residence, and
not themoy_in_g defendants. Thus, none of these causes of action show a potentially
meritorious claim.

Plaintiff’s eleventh cause of action for illegal sale of personal property and twelfth
cause:of action for illegal destruction of personal property are largely directed against the
purchasers of the marital residence, and to the extent that Ekaterina did not allow him to
remove his personal property before the sale, this issue is appropriately addressed in the
divoree action. Plaintiff’s motion, under thotion sequence nurnber five, insofar as it seeks.
an order declaring that the sale of his personal- property was.illegal and that appropriate

measures should be taken to rectify this fraud by District Attorney’s Office, is denied.
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Plaintift’s thirteenth cause of action for illegal prevention of employment, which
alleges that due to the denial of access to his personal belongings, he was prevented from
becoming employed, does not state a cognizable claim.

Plaintiff’s fourtéenth cause of action for intentional infliction of emotional distress
fails to state a viable cause of action. In order to allege a cause of action for irtentional
infliction of emotional distress. a. plaintiff must plead the requisite elements of (1)
“extreme and outrageous conduct™; (2) “an intent to cause -~ or disregard of a substantial
probability of causing -- severe emotional distress”™; (3) “a causal connection between the.
conduet and the injury™; and (4) “the resultant severe emotional distress™ (Lauv S & M
Enterprises, 72 AD3d 497, 498 [1st Dept 2010], Iv dismissed in part, denied in part 16
NY3d 767 [2011]). Conductis extreme and outrageous if it is “so outrageous in character,
and so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized community” (/64 Mulberry St.
Corp. v Columbia Univy., 4 AD3d 49,56 [1st Dept 2004], /v dismissed 2NY3d 793 [2004]
[internal quotation marks omitted]). Plaintiff has not asserted that the moving defendants
intended to cause him severe emiotional distress or engaged in any extreme and outrageous
conduct. Rather, they were acting pursuant fo the terms of the December7,2023 Judgment
of Divorce.

Plaintiff’s fifteenth cause of action for negligent infliction of emotional disiress also
does not state a meritoriots claim. “A cause of action to recover damages for negligent
infliction of emotional distress generally requires a plaintiff o show a breach of a duty
-owed to him [or her] which unreasonably endangered his physical safety, or-caused him to
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fear for his for her] own safety” (Sacino v Warwick Val. Cent. Sch. Dist.. 138 AD3d 717,
719 [2d Dept 2016]). Plaintiff has failed to show any actions by the moving defendants.
which breached the general duty of care owed to him or caused him to fear for his.physical
safety.

Thus, plaintiff has not set forth arly facts which would demonstrate a potentially
metitorious cause of action against the moving defendants (Carducei, 120 AD3d at 1376).
Therefore, inasmuch as plaintiff has failed to show a reasonable excuse for his delay in.
serving the complaint or a potentially meritorious cause of action, his action as against
Attorney Condello, the K&V defendants, and Challenger must be dismissed pursuant to
CPLR 3012 (b). Plaintiff’s:motion, under motion sequence number five, is denied 1in its.
entirety..

As to motion sequence number six, Attorney Vasserman attests that subseqiient to
the closing, plaintiff contacted her office and her office attempted to remit the sum of
$57,096.74 to hin, but he refused to accept this payment (NYSCEF Doc No. 70). Korenblit
& Vasserman, PLLC is holding $57,096.74 in its esctow account. The K&V defendants
wish to deposit these funds into court since they have no claim to them and wish to be.
relieved of any liability pertaining to the $57,096.74. Plaintiff, in motion sequerice number
seven, opposes the K&V defendants® motion,

While the K&V defendants rely upon CPLR 1006, the interpleader statute, they
have not brought an action for interpleader and there are no competing claimants for this
fund (compare Mahon, Mahon, Kerins & O'Brien, LLC v Moskoff, 85 AD3d.738, 739 [2d

'Dc_p't_20._1'1.]_, v denied 17 NY3d 715 [2011]; American Intl. Life Assur. Co. of N.Y. v Ansel,

22

[*22]



evanhall
Text Box
[*22]


[FTLED._KINGS COUNTY CLERK 0571972025 09: 00 AM | NDEX NO. 508420/ 2024

NYSCEF DOC. NO. 142 RECEI VED NYSCEF: 05/21/2025

273 AD2d 421, 422 [2d Dept 2000]; New York Life Ins. Co. v Lowy, 40 AD3d 295, 297
[1st Dept 2007]). However, the K&V defendants have no interest in these monies, and
there is no reason why the K&V defendarits should bé required to retain them in their
escrow account. Pursuant to CPLR 2601, “[a] party paying money into court pursiant to
the direction of the court is-discharged thereby from all further fiability to the-extent of the
money 50 paid in” (see Sence v Atoynatan, 142 AD3d 599, 599-600 [2d Dept 2016];
Griffith v Michael drownian PLLC, 76 Misc 3d 1209(A], 2022 NY Slip Op 50858[U], *1
[Civ Ct. Kings County 2022]).

“Before a court grants an application allowing a party o pay sums into court, it
“must, in the first instance, have sote legal basis for taking control of the funds*™ (Lewis
v Ganesh, 83 Misc 3d 1292[A], 2024 NY Slip Op 51269[U], *2 [Sup Ct, Bronx County
2024}, quoting Matter of Amica Mut. Ins. Co. v Salecker, 212 AD2d 865, 866 [3d Dept
1995]). Here, the K&V defendants state that plaintiff has refused to accept custody of these
monies and the K&V defendants have noplace to deposit thein and wish to be relieved of
the responsibility for them (see American Intl. Life Assur. Co. of N.Y., 273 AD2d at 422).
Significantly, the court in the divorce action has not ordered the release of the escrowed
funds to plaintiff; and plaintiff, in his-cross-motion, does not request the release of the
escrowed funds fo him.

Thus, in order to safeguard these fiinds, under these facts, an order penmitting the
K&V defendants to deposit the $57,096.74, which are-cutrently being held in éscrow, with

the Clerk of the Court, pursuant to CPLR 2601, is warranted.
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While plaintiff contends that this metion by the K&V defendants.should have been
brought in the divoree action, the K&V defendants are not parties to the divorce action,
and, therefore, could not seek relief'in that action,'? whiereas they were named as partiesto
this action brought by plaintiff. Plaintitf’s action, as stated in the summons with notice,
alleges, among other things, misappropriation of the proceeds of the sale of the marital
residence (NYSCEF Doc No, 66), and plaintiff alleged, in his proposed complaint, that
Attorney Vasserinan “failed to follow [the] court order regarding the distribution of the
proceeds” (NYSCEF Doc No. 39 at paragraph 98). Therefore, it was appropriate for the
K&V defendants to seek this relief in this court.

Furthermore, since the sale of the marital residence has already taken place and the
K&V defendants® motion concerns the distribution of the sale. proceeds by Korenblit &
Vasserman (who is not a parly to the divorce action) to plaintiff, there is no reason why
this issue would need to be determined in the divorce action, as opposed to being
determined in this action. Moreover, even it the K&V defendants intervened in the divorce
action to seek this relief, since both this action and the divoree action are in Kings County,
the transfer and deposit of the escrowed funds would still be made to the Kings County
Clerk. Thus, the court finds that the granting ofthe K&V defendants® motion, under motion
sequence number $ix, is warranted. These funds should be held by the Kings County Clerk

subject to the conclusion of the divoree action or further order of this coutt or the court'in

1% The K&V defeéndants would have to mave for leave to intervene, pursuant to CPLR 1013, in‘'the divorce action
and have that motion granted in order to seek the relief they seek here in the divorce action:
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the divorce action (see generally Jade Press v Packard, 91 Misc 2d 820, 823 [Civ Ct, NY
County 1977)).

Plaintiff’s cross motion, under motion sequence number seven, insofar as it requests
that the court immediately issue: an order disbarting Attorney Vasserman, or, in the
alternative; suspending her from the practice of law, pénding a full hearing on claimed
ethical violations.and misconduct, and imposing sanctions upon the K&V defendants, is
whiolly without merit and miust be denied. Plaintiff bases this request on his claim that the
K&V defendants filed motion sequence number six'in this coutt, rather than in the divorce
action. As discussed above, such filing was appropriate, and did not censtitute an ethical
violation ot misconduct or a reason to impose sanctions. Thus, plaintiff's request for this
relief is denied.

Conclusion

Accordingly. Attorney Condello’s motion, under motion sequence number two, the
K&V defendants’ motion, under motion sequence number three, and Challenger’s motion,
under motion sequence number four, for an order dismissing this action as against them,
pursuant to CPLR 3012 (b). are granted.

Plaintiff’s motion, under motion sequence number five, is.denied in its entirety.

The K&V defendants’ motion, under motion sequence: number six, is granted
pursuant to CPLR 2601 ; Korenblit & Vassermian, 4s an escrow agent, is ordered to deposit
the sum.of $57,096.74, presently held by it in escrow, with the Clerk of this Court, within

20 days after service upon plaintiff of this decision and order with notice of entry-thereon.
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Said funds shall be held by the Kings County Clerk subject to the conclusion of the divorce

action or further order of this court or the court in the divorce action.

Plaintiff’s cross motion, under motion sequence number seven, is denied in its
entirety.

Any issue raised and not addressed in this decision and order is denied.

This constitutes the decision and order of the court.

ENTER.
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