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At an IAS Term, Pait 73, of the Suprerrie 
Court of the State of New Y otk;held in and 
for the County of Kings, at the Courthouse, at 
360 Adams Street, Brooklyn, New York, oh 
the 8111 day ofMay, 2025, · 

PRESENT: 

HON, PETERP.SWEENEY, 
Justice. 

-- ·-------------------- ·-· --------------· ----· -----· ----- ·-------------X 

CURTJS GATLIN imd EARL PARCHMENT, 
Individually and O11Behalf of the Putative 
Class· Members, 

Plaimiffs, 
-against-

ELECNOR HAWKEYE, LLC, 

Defendant. 
-------- ... ---------------- ·----------------------- .----- .. -. --- ·-- ·--- ·X 

The follovdng e-filed papers read hetein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) Annexed. __________ _ 
Opposing Affidavits (AJfirrnatioris)_. _________ _ 

Affidavits/ Affirmations in Reply ----------~ 
Other Papers: _________________ _ 

Index No.: 531124/2021 

Motion Seq. 3 

NYSCEF Doc Nos.: 

35-53 
57-68 . 
70-73 

Upon the foregoing papers, plaintiffs Curtis Gatlin and Earl Parchn1ent (plaintiffs) 

move for an order, pursuantto CPLR901 and 902: certifying the proposed class1 appointing 

plaintiff~ as representatives of the class, appointing plaintiffs' counsel .as class counsel1 

authorizing plaintiffs to send the proposed notice of class action to the 1neinbers of the 

class, and directing defendant Elecrtorlia\vkeye, LLC (Ha\,vkeye) to furnish.plaintiffs with 

coptact information of the proposed class (motion se.quence number 3). 
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Plaintiffs' motion (motion sequence number 3) is Eanted to the $.~trul that it is 

ORDERED that: 

(1) plaintiffs) causes of actions for unpaid overtime a,nd failure to pay \vages (first 

and second causes of action) are ce1iified as a CPLR 901 class action on behalfofa class 

defined as: all individuals employed byElecnor Hawkeye, LLC who worked as foremen; 

laborer-drivers, laborers, mechanics, mechanic helpers, fusers. operators, and other field 

construction workers at any time since April 22; 2015 through the present (the "Class 

Members"); 

(2) plaintiffs Curtis Gatlin and Earl Parchment are certified as class representatives 

for the Class; 

(3) Pelton Graham LLC is appointed Class Counsel; 

(4) the class action notice, entitled "NOTICE OF PENDENCY OF CLASS 

ACTION" (NYSCEF Doc No. 52; Exhibit 15 to the affirmation of Brent E. Pelton), shall 

be modified in paragraph 7 thel'eof to infonn potential class members that they must. opt 

out ofthe class if they wish to pursue potential statutory damage claims under Labor Law 

§198 (I) or § 198 (3), and with that modificati011, is approved for mailing to the Class 

Members; 

(5) Hawkeye shall provide to plaintiffs, within thirty (30) days foUovving the date 

that a copy of this order. is served oh Hawkeye witli notice of entry, the names, addresses, 

phone nuinhers and email addresses of all potential Class Mcinbers 'ivho \\'orked as 

foremen, laborer~drivers~ laborers, mechanics, mechanic. helpers, fusers, operators1 and 

otl1er fiekl coilsttuction workers at any tfrne since April 22, 2015 through the present. This 
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inforrnation shallbe supplied digitally h1 one of the following formats: MicrosoftExcel; or 

Microsoft Word; 

(6) plaintiffs shall 'mail and e!TiaiI the Notice of Pendertcy of Class Action, as 

modified herein, to all potential plaintiffs no later than fifteen (15) days following receipt 

of Hawkeye's disclosure of the contact information for the Class Members; and 

(7) Class Members may exclude themselves from the Class by sending a written 

request to Class Counsel within forty-five- (45) days fr01n the date that the Notice of 

Pendepcy of Class Action is mailed. 

Background 

In this putative class action, plaintiffs assert that they and the proposed class 

members; while employed by Hawkeye, ,,·ere required to report to and perform work at 

Hawkeye's yards prior to traveling tojobsites and were required to return to theyardafter 

leaving the jobsites each afternoort, without being compensated for this time- (NYSCEF 

Doc No. 38 at 15-17). Plaintiffs also assert that Hawkeye faikd to supply them, and the 

proposed class members yearly notice of wages as required by A1ticle 6, § 19 5 ( 1} of the 

New York Labor Law (NYLL), or proper wage statements as required by NYLL § 195 (3}, 

Plaintiff Gatlin also.alleges ·unla,vful.retaliation as an individual claim. 

In suppoii of their motion for class certification, plaintiffs have submitted their 

deposition testimony as well as that of four non-,party ,vitnesses, and a representative of 

Ha,,lkeye. Gatlin worked at Hawkeye as a foreman (NYSCEF Doc No. 40at 4). He testified 

that he '\vas told to be at the yard bet\vecn 6:00 and. 6:15 in the morning," in order to 

comp 1 ete paperwork; h oak up a trailer ffn eces saty for the day's work; and 1 oad up the back 
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of the truck with materials for the day- ( id. at 10 ~ "26, 27), He also stated that safety meetings 

were held we~ldy between 6,:3.0 a.in .. _and 7:00 a.m. and that -all crew employees who 

worked on CollEdison crev,rs \Vere in atten4an_c:e-(id. at 38-39.). .. ln general, Gatlin observed 

about 32 men working in the .yard each day prior to 7:00 a.rn. (id. at 49~50). He also 

explained that he was not paid for time worked ·in the morning prior to 7:00 a.in., includii1g 

tim~worked in-theyard:and titne -driving from the yard to the jobsite (td. at52-5.3). Fur.th~t, 

he noted that he was not consi~t~ntly pai.d for time spent driving back to :the yard after work 

at thejobsite was concluded (id. at52). 

·Parclunent also worked at Hawkeye as, a. laborer (NYSCEF Doc No. 41 at 6). He 

also confirmed that everyone .a;ttended weeldy safety meetin.g~ which typically started 

around 6: 15 ._a.rn. or 6:30.a.rn. arid took about 30 ntinutes (id. at)). Parchment testified that 

he arrived at the Hawkeye Queens yard around 6:15 a.ni, each morrt1ng; in orderto prepare 

fotthe day (id at.IS, .22).. He ·explained that "they want the guys to be at the·yard by- 6.:30' 

... They v>'ant >1ou in the yard betwee11 6: i 5 and 6:30, no later than that,- because everything 

n¢eds to get out the yard" (id. at 15). Generally, he \Vould see at least about 25 ot:her 

employees at the yard in the morning b.¢fore 7:.00 a.111.,@ndhe.ti.::stified thathe.was not-paid 

for time spend in the yard prior to 7:0.0- a.m. (id. at 34.,35), Parchmertt_also confinned _that 

·he did.not receive a written notice of wages when he started as a laborer. with Ha,vkeye (id. 

at 37): 

Non-party witness. Vito bi.Meglio, ·a laborer at Hawkeye ·through Augti-st 2023, 

worked at the Hawkeye Qu,eens yard, as well as the Hawk~ye Brooklyn yard (NYSCEF 

Doc No. 42 at 4). When he was Working µt the Queens yard, DiMeglio had to go.to th<! 
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yard before traveling to thej obsite and would arrive at 6 :00 aJn. on a typical day because 
. . 

the employees ;;hadto be at the [jobsite] location by 7:00" (id. at 8-9, 13). He explained 

that safety meetings ·were also held regularly, and in order to setup for those meetings, he 

had to arrive at 6:00 a.111. (id. af20). He stated that he \Vas told that he should be in the yard 

every day around 6:00 a.m. or 6:15 a.m. and that he had to be at the jobsite by 7:00 a.m. 

(id. at26; 27). With respect to travel time back to the yard atthe·cnd of the day, DiMeglio 

estimated that he was paid for approximately sixty percent of the time that he spent driving 

back to the yard (id. at 33). He also testified that his pay stubs never accurately recorded 

the numbers he. worked, and he wasnotpaid for any work done prior to 7:00a.1t1.; including 

time worked at the yard prior to 7:00 a.m. or his attendance at safety meetings (ic/. at 43-

45). In support of plaintiffs' motion, DiMeglio also submitted a signed declaration. in 

which he averred that ''[t]hroughout [his] employnient at Hawkeye, (he] ·was not paid for 

time spent working in Hawkeye's yard in the mornings or traveling from the yard to the 

,votksites" (NYSCEF Doc No. 50 at 4 ). He also averted that it was his understanding "that 

none of the other foremen, laborers, drivers, operators, fusers. mechanics; or mechanic 

helpers were compensated for the time thatthcy spent working in the yard illthe morning; 

for travel time ii1 the morning bet\vcen the yard and thejobsite to which they wGre 

assigned ... and/or for time.spentparticipating·in safety or DOJTmeetings" (id.). DiMeglio. 

further stEtted that he. ·'and. the .other for em en1 clri vers and operators were reg uired to return 

to. the yard in the afternoon to park [therr] vehicles and/or machiries>in the yard1' and th.at 

he was not compensated for time spent performing any required tasks.in the yard at the end 

oftl:]:e dayi although he wa~ p&id for trav~l til'ne at the enq. ofthe day that e~ceeded fifteen 
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minute"!:i (id at 4-5). He .noted that his .. paystu:bs indicated the incqrrectnumber ofhours 

worked:each week because they did not, incluqe all thn.~ spent workh:ig in the Hinv.k1::ye 

yard or traveling behveen the yard and the jcibsites'i and that he did not '"recall ever 

receiving a wage notice from Hawkeye'' (id. aLS). 

·p1aii1tiffs also included excerpts of the., deposition of ·11on""'patty witness: Anthony 

Cucuzza,. who Worked as a yard helper and a lab.orer at Hawkeye. {NYSCEF Do.c No. 43. at 

4-5, 6~ 7). He testified that he ,vorked out of the Queens yard µrtd typically arrived at about 

6:15 a.in. or 6:30 a.m, (lei. at7, 9). Generally, Cucuzza spent approximately thirty minutes 

in the yard in ·the 1iJ.briiipg, doi.ng inspection re.poiis f<;>r box tr.µcks an& loading µp material 

for the dayi s work (id. at 8, 9, 11-12). He -also returned to the yard after completing work 

at thejobsit\; every day (id at l 5). Although Cucuzza stated that he ,vas paid tor driving 

time, he noted that he was given a spe.cific a1noui1t of time that Hawkeye would pay for 

travel and this allotted time could be "stringent'' (id. at l8.,, 19). i-Ie also indicated that there 

were mandatory safety meetings that were regularly held at the yard, and that the field 

employees would not be able to leave.forthejobsiteuntilthe safetymeeting was concluded 

(id at 29, Jo, 12--33, $0). He. testified that he was noq,aid fot any tiine worked or· S.p.ent 

attending safety meetings prior·to 7:00 a.in. on atypical.day, andhewas.:toldbr.superv:tsor 

John Costakis thathis pay started at7:00 a.111. (id. at 34, 42. 54; 66-67). He founq out about 

any changes in his pay rate through his paycheck and received ·a paych·eck every ,veek, 

although time spe.nt .in the ya.rd prior to 7 :00 a.in. was not .reflected in this check (id. at 41 ~ 

43, 45, 52}. Generaliy, on any given morniiig, C:ucuzza observed thirty or fort:y employees 

arriving at th~ Queensyard prior to 7:00 a.ni, (id. at 54). 
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Non-party witness Daniel Darling also worked for Hawke)'e as a laborer in the 

Queens yard (NYSCEF Doc No, 44 at 4, 9). He testified that he woulcl generally arrive in 

the yard at about 5:30 a.m. or 5:45 a.m. and would leave by 6:05 a,m. or 6:10 a,m. (id. at 

5-6). Before leaving the yard, he\vould load up the truck with materialforthe day, return 

used fuel carts and retrieve new fuel cari.s~ and attend safety meetings and stand-up meetings 

(id. at 10-11 ). Darling further testified that, on a typical day! there \Vere about fifty to 

seventy-five people leaving from the yarcl before 7:00 a.m. (kl at 14r 27). He also testified 

thathe would return to the yard atthe end ofthe day, which usually took him about an hour 

and fifteen minutes or an hour and a half, but was only paid until the time that he left the 

jobsite (id. at 20".21, 23}. His understanding was that no employee vvas paid for time spent 

in the yard preparing for the day or driving to the jobsite., time spent in the yard after 

returning from the jobsite, or for attending safety meetings (id. at 27). 

Similarly, non-party witness Rafael Cruz, who worked as a laborer inthe Hawkeye 

Qtieens yard, testified that Hawkeye employees v,'c.re directed to artiv'e in the yard at 6:00 

a.m. so that theycould be at thejobsite by 7:00 a.m. (NYSCEF Doc No. 45 at3-4, 6-7; 8-

9). Although ;employees \\;ere expected to be in the yard by 6:00 a.m, to pl'epare their 

vehicles and gather materials fol' the day's \.vork, Hawkeye field employees were paid 

peginning at 7:00 a.m. and were not compensated for the amount of time spent traveling 

back to the yard at the erid of the day (id,. at 3-4; 9-10) .. He further testifiGd that the 

pay ch eeks he received never·· reflected more · than eight h ou1·s- of· woiJ, i+n less he had 

performed authorized overtime at the jobs i tc, and that he ,-vas not paid for travel tii11e back. 

to the yard {id. at 25-2 6), He al so te:Stifie d that any vvo'tk that .he performed pd.or to 7: 00 
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a.in. at the yatd was uncompensated ( id. at 19). He confinned thattherewere regular saihy 

tneetings that occurred ._at the yar.4before 7:00 a.m .• an.d that his paychecks never reflected 

the time worked in the yardin th~ morning or arty time travelling between t}J.ejobsit.e and 

the yard (id. at 42, 44}. 

·Joe Kennedy, ·::r supervisor at Hawkeye testified that he typically opened the 

Hawke.ye Queens yard .around 5.-:30 a.m·.~ and .that foretnen ge1terally .sta1ted. arriving -tit 

about.6:30 a.m. or slight_ly before 7:00 a.m., b,µtthat there wa.s no required time to arrive_ 

at the yard, as long as they were ready to work at 7:00 a.m. (NYSCEFDoc No .. 39 at 4-5, 

16-18-). Jle r10.t_ed that ·safeiy meetings o_ccurrt'id· periodically, and probably began at 6:30 

a,IJ.1. (id. at 24: 27). H¢ .further ·confirmecl that, ,although all field employees were required 

to attend these meetings, none of the field employees Were paid for this time (id. at 27~29). 

Kennedy testified that employees received compensation for drive time, or time ·spent 

-returning to the yard after eight hours; of wo*, ·and that employees ·were paid from_ 7:.00 

a.m, untilJ:30 pm (id. at 30; 32). 

li1 opposition, Hawkeye pointed to excerpts ofthe deposition testimony of Kennedy, 

the named plaintiffs, and the non-patty \vitness~s, as well a_s the diary -of plaintiff Gatlin 

and GPS entries for eieven days which indicated different arrival thnes,than Oatlin's diary, . . 

Hawkeye argues that the d!:!position excerpts~ many which are duplicative of those 

produced by the ·plaintiff: demonstrate that the putative class. irtembei;$· include trade 

workers th.at are -.r.e.presented by different trade unions and have different reporting and_ 

quitting times (NYSCEF Doc 63 q.t 7-9, 1 O~ l l, 26; NYSCEF Do.c No. 64 at 4-6. 8, 9-;. 

NYSCEF Dcic No. 65 at 8; NYSCEF Doc No .. 66 at 6; NYSCEF Doc No. 67 at 6; NYSCEF 
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Doc No. 68 at 3, 5). Hawkeye also pointed to testimony of the plaintiffs and non-party 

witnesses indicating that they received a pay stub every week and were aware of their pay 

rate (NYSCEF Doc No. 64 at l L; NYSCEF Doc No. 65 at9; NYSCEF Doc No. 66 at 8; 

NYSCEF Doc No. 67 at 9). Hawkeye further noted that the OPS entries provided establish 

that plaintiff Gatlin's claims with respect to the time he reported to the Queens yard were 

inaccurate1 and therefore, argued that Gatlin's claims ofunpaidtime are: devoid of merit 

(NYSCEF Doc No. 61), 

Discussion 

"Article 9 of the CPLR is to be liberally construed in favor of the granting ofclass 

certification if all of the prerequisites of CPLR 901 (a)(l)-(5) are met'' (Globe v Surgical 

Supply v GEICO Ins. Co., 59 AD3d 129,. 135 [2d Dept2008]). CPLR 90l(a) sets forth five 

requirements for the certification of a class action, including that ''the class is so numerous 

that joinder of all members \Vhether otherwise required or permitted is impracticable';; that 

"there are questions of lmv or fact common to the class which predominate over any 

questions affecting only individual members''; that "the claims or defenses of the 

representative parties are typical of the claims or defenses of the class"; that '"the 

representative parties will fair!y.·and·adequatelyprotect the interests of the class''; and, that 

"a class action is superiorto other available methods for the fair and efficient adjudication 

of the controversy}' "The plaintiffs [have] the burden of establishing compliance w'ith the 

statutory requirements for class action certification under CPLR 901 and 902" (Rallis v 

City o/New York, 3 AD3d 525,526 [2d Dept 2004]). 

9 

evanhall
Text Box
[*9]



FILED: KINGS COUNTY CLERK 05/19/2025 09:00 AM INDEX NO. 531124/2021

NYSCEF DOC. NO. 82 RECEIVED NYSCEF: 05/21/2025

10 of 23

Here, plaintiffs coptend that they have met their burden·of establishing compliance 

with the statutory requirements of CPL_R 901. Plait1tiffs note that, although they have .. .not 

determined the precise nutnbei• of potential class members, the:te_stimony :of plaintiffs, non~ 

party witnesses; and the defendant's witness all indicate that the proposed class meets the 

n"i.uneiosity standard, as this testimony-indicated that there were.at least approximately fo1ty 

employe.~s working out of the Queens yard at any given time-. Further,_ plaintiffs point to 

the declaration ofnon~party witness J)iMeglio whq indicated that ther~ were an additional 

t"'i,venty ernpioyees, and putative class members working out of the Brooklyn yard on any 

given .day. Plafntiffs also irtajntain that there exist common questions of fact and law which 

have satisfied, the predominance requirement,. in that_ plaintiffs note that the defendant's 

representative testified that the relevant timekeeping, payroll, and \vage notification 

policies were consistent for all Hawkey·eJieldemployees·; ,,;hich1s echoed by the.testimony 

of the plainti"ffs and the non-party witn.esse·s-. Plaintiffs assert that there exist common 

factu_al a,nd lega,l questions as. to whether Fiawhiye field employees. were required to 

perform. oft:site work, and ,,i}lether they were appropriately compensated for any such 

work, as. well as whether Hawkeye· __ provided require._d wage notices. further, plaintiffs 

niaint~in-that.iypicaJity is satisfied, as the daints from the plain_tiffs and the putative class 

\vouki arise from the same policies consistently applied by I:Iawkeye, and. their claims 

would be bas·ed on·the same legal theories .. Plaintiffs further-argue thatthey ·are appropriate 

represep.t~d:ives of the cias_s, as they are members·. of the class they seek to tepre_sent, and . . . . 

there ate no contlict~ that \VQuld preclude the plaintiffs from representing them. Further, 

they note that plaintiffs' counsel .is experienced i11 handling multi-party class actions 
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s·eeking unpaid wages ai1d is fully qualified to pursue the action. Finally, plaintiffs note that 

the expense of tnultiple trials. -in a .cl-aim for unpaid wages would be wasteful and 

duplicative, aqd that the class .action method is the:refore s:uperior to other available 

methods for the adjudication of this matter; 

[n opposition, Hawkeye 'contends that plaintiffs have failed to satisfy the C.PLR "901 

te,quirements of commonality, as ·•[e}a.ch worker performed ·different tasks ·on different 

crews. that required different reporting locations and clifforent re,porting times" and 

~~determining whether each inci"iv1duai employee of Ha\vkeye over the span of niirn-plus . . . 

. yeat~ is; included "in the putative class will require indiv1duaJ inquiries foto each Individual's 

role and_ j oh tequirem_~_rits" (NYSCEF Doc No .. 57 at t 8). Further, Hawkeye: argues· that 

plaintiffs have failed to establish typicality, as Gatlin "is art entirely different positioo that 

that oftl!e plifative class" as established by the OPS records· which indicate that he did: not 

reportto the Queens yard on occ.asicin, and because the plaintif.fs' claii'ns arc-inconsistent 

with those of the putative class '•because there ate defenses to w'.ltich Gatlin and Parchment . . 

are uniquely subject" (NYSCEF Doc No. 57 at 22); Hawkeye ·further .contends that the 

plaint1ffs have failed to ·establish that thi;.y can fairly and adequately protectthe .interests -of 

the class, as Gatlin, a$ a foreman, . had a conflict -of interest with other phta:tive cla_ss 

me1rtbers, bednise he \\·as responsible for time-keeping for the other Hawkeye field 

einployees- and therefore- ~'was participating in the alleged wrongful conduct against his 

crew, who are included in the pro.posed class··~ (NYSCEF Doc No. 57 at 23). Hawkeye aJs_o 

1naintains that it has unique_ defenses against Gatlin: s claims, as it ''has· provided GPS 

records that directly conflict with Gatlin 's claims" (id. at 24), and that Gatlin's retaliation 

11 

evanhall
Text Box

evanhall
Text Box
[*11]



FILED: KINGS COUNTY CLERK 05/19/2025 09:00 AM INDEX NO. 531124/2021

NYSCEF DOC. NO. 82 RECEIVED NYSCEF: 05/21/2025

12 of 23

claim, brought individually, makes him an inadequate representative for the proposed class. 

Finally, Hawkeye maintains that the plaintiffs have failed to establish the superiority ofa 

class action, as they have failed to exhaust their administrative remedies by filing a 
complaint with the New York Department Of Labor. 

Numerosity 

With respect to the numetosity requirement, Hawkeye concedes that it '"does not 

dispute" the numerosity of the proposed class. Further, as plaintiffs have provided 

testimony indicatingthatthete were at least approximately forty Hawkeye field employee? 

present at the Queens yard, along with an additional twenty present in the Bl'ooklyn yard, 

the plaintiffs have satisfied the numerosity requirement as set forth by CPLR 901(a){l) 

(NYSCEF Doc No. 39 at 65; NYSCEF Doc No. 40 at49-5O;NYSCEF Doc No. 41 at34-

35; NYSCEF Doc No. 43 at 54; NYSCEF Doc No. 44 at 14, 27; NYSCEP Doc No. 50 at 

4) (see Chua v Trim-Line Hitech Constrt1ction Corp., 225 AD3 d 565, 566 [ 1st Dept 2,024] . . 

[''The affidavit submitted by the narhed plaintiffs and hvo other former ernployees ... 

established the numcrosity of the class by identifying at least 39 coworkers \\'ho petformed 

construction ,votk, including sheet-metal work and other construction-related tasks at 

issue, on behalf of those defendants during the relevant time period ... There is no . . 

requirement that plaintiff mustidcntiiY at lt:ast 40 members to demonstrate numerosity''] 

[internal citations omitted]; Dabrowski v Abax; 84 AD3d 633, 634 [1st Dept 2011] 

["Abax's argument that there was insufficient evidence that laborers othertha11 the namGd 

plaintiffs (and three other identified employees) had been 'aggrieved' by alleged improper 

pay practices, thus precluding, a finding of requisite numerosity, is. unavailing given the 
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:affidavits proffered by .six laborers who attested:, inter alia, that in the relevant years ... 

they worked witti betwe.en 50 a,nd 100 l1;1borers; and that Abax engaged fa a regular practice 

:of not paying the. prevaiJing wages and attendant benefits"]). furthermore, the extent that 

Hawkeye contends that any putative class action shmild be contained to the Queens y,ard 

location only~ Hawkeye fails fo account for the declaration of non-party witness, Vito 

DiMeglio; in which he: averred thatthe··alleged :systemic policy ·of failing to pay l-Ia"v.~~ye 

field laborers foi• ahy time spent working or preparing for the. day, travel in& to the yard 

after the compietion of work at the jobsite, and .attending safety meetings at the yard prior 

to the, 7:00 a.m. ,start time was also applied to the f1eld e1ri.ployees Workin,g out of the 

Brooklyn Yard .and Gatlin' s testimony that emptoye~s ,in the Westchester yard were also 

required to attend safety meetings (NYSCEF Doc No.40 at 42; NYSCEF Doc No. 50). As 

such, plaintiffs hive established that any·putative class should not be limited Solely to the 

Queens Yatd. 

Commonality 

With respect to the, requirements set forth by CPLR 901 ( a) (2); "[ c Jonunonality 9f 

factual and legal questions • requires predomina,nce[,J not idetitity .or unanimity among class 

members'" (Dzuira v .Hi1man Development Association. Inc., 231 ADJd 615,617 [ l st Dept 

20241 quotfog Plude1n,1n v Northern Leasing S:vs., inc.; 74 AD3d 420, 423 [1st Dept 

2010]). "[CJ01nmonality cannofbe. deterrnin~d b)i any mechanical test and ... the factthat. 

que$.tions peculiano.each individual may remain after tesol:utioii of the c01nmon q·uestions 

is not fata) to the class a¢.tio1J" (A1addicks v Big City Properties, LLC. 34 .NY3d J 16, 125 
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[2019] [internal quotation marks mnitted]; see also City ofNeH' York·v Maul, 14 NY3d 

499, 514 [2010]).. 

Althou;gh .defendant contends·that any- commonality of factual.and legal questions 

to the putativeclass•is necessarily undermined by the differences in position and.reporting 

times -dfeach-individual Hawkeye employee, plaintiffs have proffered consistent testimony 

.fi·ont the plaintiffs, rton~party witnesses, and the- defendant's' witness who ail a_Ueg~d that 

there w.&s a generally &pplied policy that did no.t credit field employees for time spent in 

the yard prior to anival at the jobsite, wl1ethei· that time ,va~ spcrit pi'eparing for the day's 

work at ihejobshe or -attending mandato1y safety meetings (NYSCEF Doc No. 39 at 2.7-

29, 60-61, 71; NYSCEF Doc_ No. 40 at·~2"5l;·NYSCEF Doc No. 4-1 at 34--35:;_NYSCEF . . 

Doc No. 42 at 33, 43-45; NYSCEF Doc No. 43 atJ4, 31-43, 45, 42; NYSCEF Doc No. 44 

at 27; NYSCEF Doc ;N·o. 45 at 25-26; 29;, NYSCEl~' Doc No. 50 at 5). While there. are 

cHffetences \vtth-:respect to the i·epoding times· and working hours ofthe . .vadous witnesses, 

suchdiff etenc.es, in the .face of tlie aU c ged systematic policy of failing to pay any indivi dµal 

emploree for additional time spent working ot attending mandatory safety traiiiings in the 

.yani \vould telate to ·an individual ass·essment of damages and do not undermine the 

commo.nali1:y -o.f factual and -legal questions of _the·ptUative class wjth _respe.ct to unpaid. 

overtime or failure to pay wages, or weigh substantially against certi:ficatioh (see Clnkt v 

T,~tm-Lhze· Hitech Constrridion Corp., 225 AD3d at 566 ["lndividua1ized oamages 

assessments based on the Trim,:Line Defendants' putportedly systemic poli.cies ·of payin,g 

lower wages do not undermine commonality or weigh substantially against class 

certification' 1]; Brmvn v Mahdessian, 206-AD3d-51 l, 512 [1st Dept 2022] [;'Ho\vevier, any 
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factual issues relating to whether individual employees took breaks is related to damagcs 1 

and individualized damages assessments in. ,vage.-and-hour actions based 011 systematic 

policies do not undermine commonality :or weigh substantially against class certification'']; 

Stecko ii RLI Ins; Co,, 121 AD3d 542, 543 [1st Dept 2014] ["We reject defendaiit RLI 

Insurance Company's contention that wages owed to the different trades would be too 

highly individualized']; Nawrocki v Proto Const. & Dev. Corp., 82 ADJd 534, 535-536 

[ 1st Dept 20 ll] ["In addition, it is irrelevant that plaintiffs were employed by defendants 

as bricklayer$ yet seek to representall the trades that were present at the public works 

construction sites; Indeed; [t]he factthatdifferertt trades are paid on a different ,vage scale 

and th us have different Levels of dam ages does not def eat certification"] [internal quotation 

marks omitted]). As such, plaintiffs have established the Commonality requirement as set 

forth by CPLR 901 (a) (2). 

Typicality 

With respect to typicality, "to be typical, 'it is not necessary that the clams of the 

named plaintiffbe identical to those ofthe class.'" (Pruittv Rockefeller Center Propei'ties, . . .. 

Inc:, 167 AD2d 14, 22 [lstDept 1991], quoting Super Glz,e Corp. vAvis Rent a Car Sys., 

132 AD2d 604., 607 [2d Dept 1987]). ''If it is· shown that a plaintiffs claims derive 'from 

the same practice or course of conduct that gave rise to the remaining claims of other class 

n1embers and is based upon the same legal theor.Y .... [the typicality] requirement is 

satisfied''' (Pludeman v Northeni Leasing Systems, Inc; 174 AD3d at423, quoting Friar v 

Vanguard Holding Cmp., 78 AD2d 83, 99 [2d Dept 1980]). Hete, plaintiffs' claims that 

they wererequired to perfonn ,vork, incl tiding attending safety meetings, preparing their 
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vehicles :(or the day, co1npletin:g papenvork, and travelling to and from jobsites, that they 

were not coinpensated for, a~ .. it topk place mitsi_de of the, state~:l."hours of 7:00--a.m. to .3:JO 

p;m .• arise fro1n the same alleged cours.e of conduct by I-;lilwkeye (NYSCEF Doc No. 39 at 

65; NYSCEF Doc No. 4bat 49-:50; NYSCEF Doc No. 41 at34~35; NYSCEF Doc No. 43 

at 54; NYSCEF Doc No. 44 at.14, 27; NYSCEF Doc No. 50 at 4}. lnsofar as- Hawkeye 

contends that _plaintiffs testimony regarding theh· an-iv-al .times and the freql!ency thr1t t_hey 

Tt!ported tffthe yard are incon$istent, any ;;uch differences do not undermine the ty_picalhy 

ofthe plaintiffs' claims, tvhich arise froni the same alleged_Ha,vkeye practices-in failing to 

compensate the putative class membe.rs··for an.y time- spent at the yard prior to or at the . . . 

conclusion of the wod.:day (see Steckq. v RLI Ins. Co_., 121. AD3d at 543 ["Similarly, 

plaintiffs' claims are typical of the claims of all class members since they each arise froin 

Three Generations' a[Jeged failure to. pay prevailing wages ·and supplemental benefit1f'J; 

Latnai•ea v Great Atlantic and Paciflc:" T_ea Co.,. Inc., 55 ADJ_d-487, 4.87 [1st D¢pt 2008] 

[''The named plaintiffs.~ claim that they were not paid foi' overtime work is typical ofth,e . . 

claims of the class, as h arises out of the same course of conduct, i.e, 1 that, as a result of 

the pressure defendant placed ·on indiv_idual store imi.Iiag·ers to k~ep p~yroll costs down, in 

conjunction with .its express pol-icy forbidding:· off-the·-clock wo_rk and mandating pay.1trent 

of overtime, .stores v.,ere chronically understaffed and employees were permitted, ot 

pressured, to ,vork overtime. without compensation"]). Accoroingly,. the ·plaintiffs have 

sat_isfied th!.! typicality requirement as set forth by CPLR-901 (a) (3). 
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Adequacy of Class Represe11tative ail(/ Coimset 

Further; plaintiffs have· estabii_shed that they .~re adequate. to serve· as class 

representatives. '~'The three essential factors to consi_dcr hi deter1ni_nirig ._ad,_¢quacy of 

representation are potential conflicts of interest bet\veen the tepresentative and the class 

members, personal characteristics of the proposed class representative (e.g. familiarity with 

the lawsuit arid his or her fj_nancial res.ources.)! and the quaHty of the class .counsel-'~' 

(Coope,· v Sleepy 's, LLC, 120 AD3d 742, 743~744 [2d D~pt20J4]1 quoting Glob.~ Surgical 

Supply v GEICO Ins. Co.J 59 AD3d atl44J. Ha\-vkeye primarily coi1tends that plaintiffs are 

inadequate class- representatiVe!il because Gatlin worked as a J01;em,1p, and therefore ''was 

participating in the alleged wrongful conduct.-against his crew.~ who are in¢lµded in the 

proposed class'' (NYSCEF Doc No. 57 at 23). However, ''[t]hat one of the named plairttH'fs 

1rtay have had soine supervisory 'responsibilities over other members of the putative class 

does not.-create.-an insurmountable conflict of interest?' (Willi(lms v Air Sery. C.orp., 1.i1 

AD3d_ 441,442 [1st Dept 2014]; cfAlix v Wal~Mart Stores, Inc., 57 AD3d 1044, 1045-

1046 [3d.Dep 2008] [ \vhere ''[pJlaiiltiff's complaint, in essence, is that defendant used its 

_store level managers .to implement a ·corporate-wide pblicy that systenJatically · depdved 

:initny cif.its employees .ofproper-cmnpen.sation,"plaintiffs could notshowthey could :fairly 

and: adequately represent the interest of eachrp.e:n1ber of the class when "the proposed c::lass 

includes approximately 8~60-0 managerial einployees, inarty of viho111 were involved in. 

im,p.l¢1nentirtg Jhe labor practices that are ~he subj.ect ofplai-ntiffs 1· complaint';]). 

Here, plaintiffs offered testimony from defendant's witness, Joe Kennedy, which 

indicates that, although the foremen \Vould fiII out the tirnesheets of their cre\Vs, he would 
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review it and then the project manager wmtld re.view it, andthough he"[didn't] really 
. . 

revise times,'' he didn't know if anyone else adjusted the times · as repOrted on the 

timesheets, which did not indicate start times; only hours ,vorked (NYSCEF Doc No. 3 9 at 

40-41, 42). Further, he acknowledged that evetyone \Vas paid from 7:00 a.ni. to 3:30 p.m. 

(id at 32) and that field employes were typically credited for an eight-hour day ''[u]nless 

thete was overtime involved' 1 (id. at 29). Kennedy also acknowledged that field employees, 

including foren1en, would typically come to the yard to load up tools and eqttiprncntfor 

the day prior to 7:00 a.m., and were required to attend safety rneetirtgsfot \Vhich theywere 

not paid, at 6:JO a.m. (id at 27-28). Hmvever, the same alleged policies regarding 

compensation for hours wotked at locations other than the jobsite were allegedly applied 

to all class members. including the foremen; and plaintiffs scekthe same teliefas the class 

members - to wit, to receive compensation for time spent working iri the yard allegedly 

uncompensated by Hawkeye {NYSCEF Doc No. 39 at 65; NYSCEFDoc No. 40 at49c.50; 

NYSCEF Doc No. 41 at 34-35; NYSCEFDoc No, 43 at 54; NYSCEF Dbc No. 44 at 14; 

27; NYSCEF Doc No. 50 at 4). Furthermore. to the extea;it that Hawkeye contends that it 

has unique defenses against Gatlin's claims due to the GPS records orGatlin's individual 

retaliation claim, Hawkeye has failed to establish that either the eleven pages of GPS 

records indicating inconsistencies·in Gatlin's testimony and personal records of his arrival 

time indicate any conflict of interest \'vith tespectto the class members, or otherwise render 

hiITI inadequate (see Williams v Air Serv. Corp., 121 AD3d at 442). 

Under these circumstances, the plaintiffs have established that they meet the 

requirements of CPLR 901 ( a) (4) to fairly and adequately pl'otect the irtterests of the class 

18 

evanhall
Text Box

evanhall
Text Box
[*18]



FILED: KINGS COUNTY CLERK 05/19/2025 09:00 AM INDEX NO. 531124/2021

NYSCEF DOC. NO. 82 RECEIVED NYSCEF: 05/21/2025

19 of 23

(see Williams vAir Serv. Corp., 121 ADJd at 442; NawrockivProto Const. & Dev. Co1p., 

82 AD3d at 535 [plaintiffs met requirements of CPLR 901 (a) (4) ,vhere "[t]herecord 

reveals ho conflict of interest between the class members and the class representatives. 

Indeed, plaintiffs seek the same.relief as the class members c-- to receive the ,vages and 

benefits allegedly owed to them under public works contracts"]). 

Superiority 

Finally, with respect to the requirements set forth by CPLR 901 (a) (5), Hawkeye· 

contends that plaintiffs have failed to exhaust their administrative remedies ,vith the New 

York Department of Labor and have failed to establish that a class action is a superior 

method of adjLidication in this matter. Hmvever, "[a] class action is the superior vehicle for 

resolving wage dispute [ where] the damages allegedly suffered by an individual class 

1nember are likely to be insignificant, and the costs ofprosecutingindi vidual actions would 

result in the class members having no realistic day in court'' (Ferrari v National Football 

League, 153 AD3d 1589: 1593 [4th Dept 2017] [internal quotation niatks ornitted]; see 

also Stecko v RLI Ins; Co., 121 AD3d at 543 ["[A] class action is the 'superior vehicle' fot 

resolving wage disputes 'since the damages allegedly suffered by an individual class 

member are likely to be insignificant, and the costs of prosecuting individualactions would 

result in class members having no realistic day in court"'], quoting Nawrocki v Proto 

Construction & Dev. C01p., 82 AD3d at 536). Contrary to the defendant's assertion, failure 

to exhaust administrative remedies is not a bar to superiority where; as here. plaintiffs have 

demonstrated that the damages allegedly suffered by individual class members areJikely 

:to be insignificant and the costs of prosecuting ah individu.al action would result in the class 
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members having no realistic day in court (see Dabrowski v Abax Irzc.; 84 AD3 d 633 1 635 

[1st Dept 2011] [proposed class action found to be ''superior to the prosecution of 

individualized claims hi an administrative proceeding in view of the difference in Ii tiga ti on 

costs, the laborers" likely insubstantial means; and the modest damages to be recovered by 

each individual laborer, if anything"]). 

CPLR902 

"If all ofthe CPLR 9D 1 prerequisites ate satisfied, the court must then consider the 

discretionary factors listed in CPLR 902" (Jenack v Goshen Operations, LLC, 222 AD3d 

36, 44 [2d Dept 2023]} .. CPLR 902 lists, as these discretionary factors, ''[t]he interest of the 

members of the class in. individually contl'Olling the prosecution or defense of separate 

actions;'; ''[t]he impracticability or inefficiency of prosecuting Or defending separate 

actions"; "[t]he extent and nature of any litigation concerning the controversy already 

commenced by or against members of the class''; "[t]he desirability or undesirability of 

concentrating the litigation of the claim in the particular forum'·; and, "[t]he difficulties 

likely to be encountered in the management of a class action'" (CPLR 902 [1 J-[5]. Here, 

contrary to Hawkeye's contentions, the plaintiffs have established that the CPLR 902 

factors. also weigh in favor of class certification, given that, among other considerations, 

the burden on the litigants and on the court ,vould likely be significantly increased if 

aggrieved erhployees were forc.ed to pursue individual ·.Ia\vsuits (see Chua v Ti'im~Line 

Hitech Constnt.ction Corp,, 225 AD3.d at 567; Jenack v Goshen Operations, LLC, 222 

ADJd. at46-4 7). 
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l{awkeye's Co11te11tio11s Regarding the 1l1erits 
. . 

Finally, Hawkeye maintains that class certification is inappropriate under the 

circumstances because plaintiff Gatlin 's allegations ate dis proven by the subtnission and 

testimony withrespect to the sekcted GPS records provided. ''A class action certification 

must be founded upon an cvidentiary basis'' (Yonkers Contr. Co. v Romano Enters. ofN Y, 

304 AD2d 657, 658 [2d Dept 2003]), "In determining whether an action should p1'oceed as 

a class attion1 a court may consider whether the asse11ed cJaims have merit. That inquily, 

however, is limited; plaintiffs need show only that there appea1's to be some credible cause 

of action" (Teshabaeva v FamilyHome Care Services cf Brooklyn and Queens; inc., 220 

AD3d 519; 520-521 [1st Dept 20231). Indeed, '"[i]nquiry on a motion for class action 

certification vis-a-vis the merits is limited to a determination as to whether on the surface 

there appears to he a cause of.action which is not a shain''' (Jenack v Goshen Operations, 

LLC, 222AD3d36, 40-41 [2dDept 2023]. quoting Brandon v Chefetz, 106AD2d 162,168 

[1st Dept 1985]). 

Here, plaintiffs have provided their testimony, as well as the testimony ofnon-party 

witnesses and the defendant's \vitness, as Well as paystubs, which are sufficient to 

demonstrate that there is some credible cause of action \vith respect to their claims of 

uncompensated work performed at the yard prior to the commencement and after the 

completion of the work day (NYSCEF Doc No; 39 at 65; NYSCEF Doc No. 40 at 49~50; 

NYSCEF Doc No. 41 at 34-35; NYSCEF Doc No. 43 at54; NYSCEF Doc No, 44 at 14, 

2 7; NYSCEF Doc No. 49; NYSCEF Doc No. 50 at 4); Although the GPS records provided 
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by Hawkeye iildicate inconsistencies with respect to Gatlin's testimony and personal diary 

ofarrival times, such inconsistencies present issues for resolution by the trier of fact, and . . 

are not fatal to his claim for the limited purposes of ,vhether to certify this class (see 

Kudinov v Kel-Tech Const. Inc., 65 AD3d 481,482 [1st Dept 2009] ["While Kudinov's 

testimony and his affidavit as to his record-keeping and the number ofemployees at the 

projects where he worked contained inconsistencies, his claim has sufficient n1eritfor the 

limited purposes of determining whether to certify this Glass. Those inconsistencies present 

.. , issues for resolution by the trier of fact'']). 

Plaintiffs' Claims under Labor Law§ 195 (1) and§ 195 (3) 

In making this determination that certification is \Vaffanted, the court notes that it 

has considerable flexibility in overseeing a class action, and may divide the class into 

subclasses relating to particular issues, or it may decertify the class if it becomes apparent 

prior to a determination on the merits that class treatment is inappropriate (see City o/Neiv 

Yorkv Maul, 14 NY3d at513-514: Pludeman 'V lv'orthetnLeasingSys., l1ic., 142 AD3d at 

915; CPLR 902, 906 [2]). 

The court1 hmvever, declines to certi:tY plaintiffs' third and fourth causes of action 

premised on wage notice violations under LaborLaw § 195 (1} and Labor Law § 195 (3) 

as those claims, at least as pleaded here, violate CPLR 901 (b), which provides that 

"[u]nless a statute creating or imposing a penalty, or a minirnmn measure of recovery 

specifically authorizes the rt?covery thereofin a class action, an action to recover a penalty, 

ortninimuin measure of recovery created or imposed by statute may not be maintained as 

a class action.'' In this regard, the only da1nages plaintiffs have pleaded in their complaint 
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with respect to the wage notice causes of action are the statutory damages provided for in 

Labor Law§§ 198 (1-b) and 198 (1-d) . As Labor Law§§ 198 (1-b) and 198 (1-d) do not 

specifically authorize recovery as part of a class action, and as their provision of statutory 

damages constitutes a ' minimum measure of recoveri' within the meaning of CPLR 901 

(b ), plaintiffs ' wage notice claims cannot be certified as a class action (see Pesantez v Boy le 

Environmental Services, Inc.) 251 AD2d 11 , 12 [ I st Dept 1998]; Thomas v JR Cruz Corp. , 

2023 NY Slip Op 31149 [Sup Ct, Kings County 2023] , at * 31 ; Herman v Judlau Con tr. 

inc. , 2024 WL 9652 I 6[U], *9 [Sup Ct, ew York County 2024 Shamas, Special Referee]) . 

All arguments raised on the motion and evidence submitted by the parties in 

connection thereto have been considered by this court, regardless of whether they are 

specifically discussed herein. 

This constitutes the decision and order of the court. 

J.S.C. 

HON. PETER P. SWEENEY, J.S.C. 
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