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Present: Hon. Carolyn Mazzu Genovesi 

At an IAS Part FRP~S of the Su reme Com1 of 
the State of New YorR, held ih an_ fort e County 
ofKings, at the Courthouse; at 36- Ad s Street, 
Brooklyn; New York( oh the da of 202 . 

. MlV io·s 'IMC -~ ! _· : LULJ 

---- ------- ---------- ---------- --- -- -------- ---------------------- _·x 
CIT BANK, N.A., 

-against.,. 

STEPHEN COBB et. al, 

Def endm1ts, 

DECISIO]'JAND OR ER 

IndexNoci: 503937/20 8 

Mot. Seq.: 1 & 3 
: 

-- ------- -------------- ----------- ------- -- -------- ---------------X 

The following pape!'s were read on this motion pursuant to CPLR. 22 I 9(a): 

Papers 
Motimi (MS# I), Affirmation· in Support 
Exhibits 
Cross-Motion (MS # 3), Affirmation in Support 
Exhibits. Memorandum in Opposition to Motion 
and in Support cif Cross Motion 
Affirmation in Oppositioi1 to Cross-Motion, Exhibit 
Memoi•artdum of Law in Reply 

i 

NYSCEF Numbe~ed 

26 -48 : 

95-lOO 
105, 106! 

---1.Qli 

i 

In an actioi1 to foreclose a consolidated mortgage, CIT B~nk ("plainti ·f') aves for 

summa1y judgment against Stephen Cobb ("defendant''), to ame1d the capti n, f r default 

judgment against non-appearing defendants, and to a.ppoint a Rderee tb determine hem aunt due 

to plaintiff and whether the mortgaged ptoperty can be sold inparcel:f(MS #1 ). D fend nt crpss­

mbves to dismiss the complaint as time-batred, cancel the notice of t?endency, a d for osts and 

uttorneys' fees incurred in:defe:ndhtgthis action. 
i . 

Plaintiff's.predecessdfin·ibterest, One West Bank FSH, coinm~nced an act on to foreclose 

the subject cqnsolidate~l mortgage 011 Januaiy 6, 2010 .(Index No. i65/2010). _ y Or et dated 

September 14, 2015, Just.ice Johnny Lee Baynes disGontinued the 2910 action. la.int ff clailns 
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OneWestBanksent defendant a deacceleration letter on July 10,2015l On July 14 201 , plaintiff 
. . . : . . 

c(11ilrnenced an action: in the United States District Court for the Eastern District f Ne, Yark to 

foreclose the subject consolidated mortgage. The Federal case was d~smissed cin June 2, 2017, 

for lack of diversity jurisdiction:. On Fehttiaty 26, 2018, more than ei~ht years aft r c01 rnencmg 
; 

the. 2010 action, plaintiff colilmenced this foreclosure action. Plaintiff previousl) mov d for the 

I 

appointment of a Referee, which Justice Larry Martin granted on defendant's d fault by Order 

dated June 21, 2022. Defendant 111oved, by Order to Show Cause, to va.cate his de£ ult in opposing 

the mcition(MS#2), which Justice Martin granted by Order dated February 20, 2 24. 
; 

"An action to fmeclose a mortgage is subject to a six--year ~tatute of lit 1itati 11s." U.S. 

Bank Trust, NA. v, AcJrta, 167 AD .3d 807 (2d Dep't2018); see CPL~ 213(4}. " heh a mortgage 

is payable in installh1ents, which is the typical practice, an acceleratipn of the en ire a aunt due 

begins the running ofthestatute oflirnitations on the entire debt.;, f.VelisFargoBa k, N . v. Rutty, 

206 A.D.3d 862, 863 (2d Dep't 2022) quoting Deutsche Bank Tru.~·t Co. A,ns. ,. lv.f. rot/S, 186 

A.D.Jd 669, 670 (2d Dep't 2020). "Acceleration occurs, inter alia, ;by the com1 enc ent of a 
I 

foreclcisme acti011 Wherein the plaintiff elects in the complaint to call dlte the entire amou t secured 

by the rnottgage." GMAT Legal Title Tru8t2014-1 v. Kator, 21JA.D.3d 915,916 2dD p't2023} 

Under the .applicable law when this action was cornmenc¢d in 2018, a lei der could 

unilaterally revoke the acceleration of a mortgage, ''by an affiri11ative act of revo ation occurring 

during the six-year statute of limitations period subsequenno the initi~tio11 of the rior f reclosure 

action." NlvftVTRealty C011J. v. Knoxville 2012 Tru.~t, 151 A.D,3d 1068; 1069 1070 (2d Dep.'t 
. . . : 

201 7). A deaccel etation letter constituted an affirmative fl.ct suf.(icierit to deaccel e ·ate. a rnortgage. 

Miloh.e v. U.S. BankN.A.; 164 A.D.3d 145, 153-154 (2d Dep't20l8r. Additiona ly, i1 2021; the 

Court pf Appeals held "where acce leratiofi occurred by virtue: of tlie filing of , . com · laint in . a 
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foreclosure action, the noteholdds voluntai"y discontinuance of !that action cons itutes an 

affinnative act of i"evocation of that acceleratior'l as a matter of law;" Freedom /vftgf!: Corp: v. 

Engel, 37N.Y3d 1, 32(2021f 

However, in 2022, the Legislature enacted the Foreclost\re Abuse Act 

("FAPA 'l which amended CPLR 203 to add subdivision (h). CPLR ·2p3(h) states n rel rant pait 
I 

"no party may; in form or eftect, unilaterally waive, postpone; cancbl, toll, revi e, o reset the 

accrual thereof, or otherwise purport to effect a unilateral extension of the lin itatio s period 

prescribed by law to conimeri.te an action and to i11terpose the claim, !unless expr ssly rescribed 

by statltte.'' PAPA also amended CPLR 3217 t6 include subdivision (e); which st tes i relevarit 

part, 'Ti]n any action on an instrument described under subdivisio1i ~~ur of secti n tv.r lntndred 

thi11een of this chapter, the voluntary discontinuance of such action; whether 611 moti )11, order. 
; 

stipulation or by ·notice, shall not in form or effect, waive, postpone; cancel, toll exte d, revive 
. . : 

or reset the liniitations period to commence an action .. :'' 

Since the :first action· was tomri1e11ced on Jaiiuary 6, 201 0, · the ~tatute of lirn ·tati 01 s ·expired 

: : 
cni January 6, 2016, unless the dert'cceleratio1i letter 01· the d1sto11~inuante of he fi ·st action 

deaccel erated the loan. In opposition to the motioi1 to dismiss; plai11 ti ff a!'gues ti at th statutory 

amendments under F AP A should not apply retroactively to' this !case which pred tes their 

enactment. Plaintiff further argues thatretroactiveapplication ofFAPA would beu 1cons itutional, 

although plaintiff does not indicate which constitutional clause jor doctrine FA would 

con th:i.Ve.he. Si nee the fi H ng ·of the plai1itiff' s sutn mary j udgrrten,t mot~ on, the . Ap. !late Division, 

Second Department has held that that the stattitoi'y amendments dnacted und r FA. A apply 
. . . ; ! 

retroactively. See 97LjmianAve,nue, LLC.v. ;-vfTGLQ lnvei,'fr>1;s, .L.P., ]233 AD.3d 10381 1042 (2d 

' 
Dep't2024}; IJcutsche &mkNational TrustCompcinyv: Dctgrir,,233 f:\.D.3d 1065 106. 1068 (2d 
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Dep't 2024). In Dagri11, even though the foreclosure action was c011m1enced in 2018 like this 

action, beforeFAPA carneinto effect, theSecondDepartment found PAPA to retr activ ly apply. 

Additi011al\y, contrary to plaintiff's argument, in Dagrin, the Second Depart! ent ound the 

retroactive application of F APA to be constitutional. The Court i therefore : nds laintiff s 

arguments regarding the retroacti vity of F AP A unavailing: Urtder thr current la ', the statute of 
; 

limitations expired on January 6, 2016, and this case is therefore time.'.bruTed. 

Plaintiff also argues that the commencement of the first action did no acce crate the 

rnO:rtga~e, as Orte\Vest Bank FSB ,vas i1ot yet assigned the mortgage when ·he a t_ion was 

commenced on January 6, 20 I 0. Ho\vever, plaintiff provides no docurhentaryevi e11ce ·osupport 

this argument. Moreover, since the cortsolidated11ote was endorsed in !blank when he 2 10 action 

was commenced, OneWest BankFSB demonstrated it had sta1i.dingt1 commei1Ce thata tion. See 

Demsche Bank Nationc:,l Trust Company v. Goldstone, 197 A.D~Jd l 148, J 149 (2 Dep t 2021) 
. i 

In lightoflhe Court's determination thatthis action was untimely comme ced, laintiffs 

motion for summary judgment, and to appoint a Referee, inter a1ia (rytS #1) is D NIE . For the 

foregoing reasons, it is 

ORDERED that plaintiffs motion (MS #t)is DENIED-in au i,espects; ah it is 1.1rther 

ORDERED that defendant cross .. motion to dismiss the con1pfaint as barr d by he statute 

pf limitations (MS #3) is GRANTED and the complaint is DlSMISSED; and it is 'urth r 

ORDERED that the Clerk of Kings Cpunty is directed to ca~cel of reco d the notice of 

pertde1tcy fried in this actfon on February 2(5, 2018, as ,ag11inst the pa,rice I qf real p ·oper y. situated 
, , , I 

in Kings Coui1ty at 897 Thomas S. Boy land Street a/k/a 8 97 Thomas Boy land ·. 'tree:t a/k/ a 897 

H opkilison Ave_n1ie, Btoo klyn! Netv York 1 i 2 .12 (BI ock 3612 ., L(1t. 20). 
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All other reliefrequested is DENIED. 

This constitutes the Decision and Order of the Court. 
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