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moves to dismiss. the complaint as:time-baired, cancel the notice of pendency; an
attorneys’ fees incurred in‘defendirg this action.
Plaintiff's predecessor in interest, OneWest Bank FSB, commeéticed an act

the subject consolidated mortgage on January 6, 2010 (Index No.. iGSKZOIU). i

September 14, 2015, Justice Johnny Lee Baynes discontinued the 2010 action. |
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. oreme] Court of
the State of New York, held in and for the County
of Kings, at the Courthouse; at 360 Adams Street,
Braoklyn, New York; onthe day of’ 202 .

Present: Hon. Carolyn Mazzu Genovesi | w '08 m
CIT BANK, N.A.,
Plaintiff, DECISION AND ORDER
-against- |
Ind.ex'NO-.g: 503937/2018
Mot Seq. 1 & 3
STEPHEN COBB et. al,
Defendants, |
-X
The following papers were read on this motion pursuant to CPLR 2219(a): I
Papers - NYSCEF Numbered
Motion (MS # [). Affirmation in Support
Exhibits | | 2648
Cross-Motion (MS-# 3), Afficmation in Support
Exhibits, Memorandum in Opposition to Motion !
éind in Support of Cross Motion 95-100 !
Affigmation in Opposition to Cross-Maotion, Exhibit 105, 106
Memotaddum of Law in Reply 108 .

In an actioii to foreclose a consolidated mortgage, CIT Bafnk (“plaintiff”) thoves for
summary judgment against Stephen Cobb. (“defendant™), to ameq?d the caption,. fdr default
judgment against non-appearing defendants, and to appoint a Referee to determine the amount due
to plaintiff and whether the mortgaged property can be sold 'in._parqelsi {MS #1). Detendpnt.cross-

costs and

foreclose
der dated

ff claims
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OneWest Bank sent defendant a deacceleration letter on July 10,201 5 On July 14] 2016, plaintiff
commenced an action in the United States District Court for :the-E_as’tém District of New York to
foreclose the subject consolidated mortgage. The Federal case was déis_m-i_s’sed on|Tune 22, 2017,
for lack of diversity jurisdictioi. On Februaty 26, 2018, more than..eié:rht years after cominencing
the 2010 action, plaintiff commenced this foreclosure action. P.lain"ti%f previously moved for the
appointment of a Reféeree, which Justice Larry Martin 'g_rante'd on t!'eé’[bndant?s default{by Order
dated June 21, 2022. Defendant moved, by Order to Show Cause, to .Vaéicate his defaultintopposing
the mo_tiOnf'_(MS'#'Z'-)__, which Justice Martin granted by Order dated Feléru'ary 20, 2024,

“An action to foreclose a mortgage is subject to a six-year ésta_mte- of lititatigns.” U.S.
Baiik Trust, N:A, v. Aorta, 167 AD.3d 807 (2d Dep’t 2018); see CPLR 213(4). “When ajmortgage
is payable in installments, which is the typical practice, an acce[erati_éo_n of the entire arpount due
begins the running of the statute of limitations on the entire debt.” FP-’-e!iLs* Fargo Bank, N.4. v. Rutty,
206 AD3d 862, 863 (2d Dep’t 2022) quoting Deutsche Bunk T Iuﬁf Co. Ams. v, Mdrouts, 186
A.D.3d 669, 670 (2d Dep’t 2020). “Acceleration oceurs, inter-alia, bv the commencement of a
foretlosure:actions wherein the plaintiff elects in the complaint to call dgue the entire amougit secured
by the mortgage.” GMAT Le gal Title Trust:2014~1 v. Kator, 2 13AD3d 915, 916 (2d Dep’t 2023).

Under the applicable law when this action was comin'e-n'cé_d in 2018, la lender could
unilaterally revoke the acceleration of a mortgage, “by an a'fﬁrnf_i'ativé act of revogation] occurring
‘during the six-year statute of limitations period subsecuent to 'th;: i.nitiiation-o-f the prior fbreclosure
action.” NMNT Realty Corp. v. Knoxville 2012 Trust, 151 A.b,-3d 1068 106941070 [(2d Dep't
2017). A deacceleration letter constituted an affirmative act SUféici_e'n‘éc to deaccelerate ajmortgage.

Milone v. U.S. Bank NA.. 164 AD.3d 145, 153-154 (2d Dep’t 2018). Additionally, inf 2021, the

Court of Appeals held “where acceleration occurred by virtue of th;e filing of g complaint in-a
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[* 3]

foreclosure action, the noteliolder's voluntary discontinuance of that action
affirmative act of revocation of that acceleration as a matter o;f"lawé,“ Freedom

Engel 37N.Y:3d 1, 32:(2021).

I NDEX NO. 503937/2018
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conslitutes an

Mige. Corp: v,

However, in 2022, the Legislature enacted the F'oreclos_tire Abuse Prevertion Act

(“FAPA"), which amended CPLR 203:to add subdivision (h). CE-LR 203 (h) states i
“ri¢ party may, in form or effect, untlaterally waive, postponeé .canc;ée:l, toll, revi
acérual thereof, or otherwise purport to effect a unilateral 'exéel1si0§:r1 of the lin
prescribed by law to comimence an action and to interpose the c_iaim, éutﬂess expre
by statute.” FAPA also amended CPLR 3217 to include :.'subdivision (e) which st
part, “[iln any action on an instrument described under subdivi;siou four of secti
thirteen of this chapter, the voluntary discontinuance of such dcti011,é whether: on

stipulation or by notice, shall not, in form or effect, waive, -_p_os_fpon_e_,? cancel, toll

or reset the fimitations period to commence an action...”

n relevant patt,
¢, ori reset the
litatiohs pertod
ssly p_r.és__crﬁ'i'bed
ates in relevant
n twiy. undred
motipn, order,

extend, revive

Sirice the first action was commeériced on Jaituary 6, 2010, the statute of limjtations expired

on January 6, 2016, unless the deacceleration letter or the d;'scmiti‘i'n‘uance- of
deaccelerated the loan. Ih opposition to the motion t& dismiss; Ep.laintéiff argues th
amendments under- FAPA should net apply retroactively :to_? this écéas__e which
enactment. Plaintiff further argues that retroactive application of FAPA would be u
although plaintiff does not indicate which constitutional clause nor dectrine
contravene. Since the filing of the plaintiff’s summaryjudgmeﬂ:t ._mo.t'iio_n, the. App
Second Department has held that that the statutory amendments eina'c.te‘_'d unds
retroactively. See. 97 Lyman Avenue, LLC v. MTGLQO Investors, L P, Q33 A.33d

Dep’t 2024); Deutsche Bank National Trust Company v. Dagrin, 233 ADBd 1065
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action, before FAPA came into effect, the Second Depactnient found T‘APA to reteq

Dep’t 2024). In' Dagrin, even though the foreclosure action was coﬁ‘tmenced n

Additiotially, contrary to plaintiff’s arguinent, in Dagrin, the Secc@md Departn
retroactive -application of FAPA to be constitutional. The "_Co_urté therefore f]
arguments regarding the retroactivity of FAPA unavailing: Under the current law

limitations expired on January 6, 2016, and this case is therefore 'time-;b.arr.cd.

Plaintiff also argues. that the commencement of the first action did not

I NDEX NO. 503937/2018
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2018} like this.
actively apply.
nent found the
inds plaintiff's

v, the [statute of

accelerate the

mortgage, as OneWest Bank FSB was not yet assigned the;-.mort-gag.e_ when [he ag¢tion was

commenced on January 6, 2010. However, plaintiff providesno :doc_uﬁlentaryrevid

ence o support

this argument. Moreover, since the consolidated hote was endorsed in blank when the 2410 action

was commenced, OneWest Bank FSB demonstrated it had standing td comimeince

that action. See

Detitsche Bank National Trust Company v. Goldstone, 197 A._D-;f_3d 1148, 1149 (2d Depit 2021)

In light of the Court’s deternrination that this action was untinfl_ei_y commenged, plaintiff's

motion foi summary judgrment, and to appoint a Referee, inter alia (Mb #1) is DENIED. For the

foregoing reasons, it'is

ORDERED that plaintiff’s motion (MS #1}is DENIED in all Eres‘_pe‘_cts;j and

it is Turther

'ORDERED that deféndant cross-motion to dismiss the com‘pl%_ai'm as barred by the statute

of limitations (MS #3) is GRANTED and the.complaint is DISMIS SE.D; and it is further

ORDERED that the Clerk of Kings County is directed to 'ca';nce'l_ of record the) notice of

pendency filed in this-action on February 26, 2018, as against the _paﬁcel of real property situated

in Kings County at 897 Thomas S. Boyland Street a/k/a 897 Thoméls Boyland $treetja/kia 897

Hopkinson Avenue, Brooklyn, New York 11212 (Block 3612, Lot 20).
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All other relief requested is DENIED.

This constitites the Decision and Order of the Court.
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