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SFPREME COURT OF THE STATE OF NE\V YORK 
COUNTY O'F NASSAU - IASiTRlAL PART 1 .1 

PRESENT: HON, THOMAS RA.OEM.AKER 

FORA FINANCIAL ADVA.NCE, LLC, 

Phiintiff~ 

-against-

.ARRO\:"OS REALTY & lNV'ESTMENTS, LLC 
d/b/a I HOME REAL T'Y, and 
EDUARDO ARROYOS, 

Defendants 

lnde.x No.: 614690/2024 

Mot. Seq 002, 004~ 005, 006 
Submitted: 4/17/2025 
DECISION AND ORDER 

UPON DUE DEUBERAT10N /\ND CONSIDERATJON BY THE COtJRT of the 

l' . , 1 J' t-! J ' . I ·b' 'b d 4{' ' l l < ., • orego-mg papers, mc,lH..img e- t e(i Gocumentsi,~xm its num ere ' ! U1roug. 1 ~ 4-lJ, motion 

seqw:'.nces 002, 004, 005, and 006 are decided as follows; 

The Plaintiff mov,~s the Court by Nofo:.,e of 1-1otion for an Order Pursuant to CPLR 

3211 (alO) a11d (b), dismissing the Defendants' affirmative defenses: (mot seq 002)-

The Pl a.in tiff mrrves the Court by Notice of :tvfotion (l) pursuant to CPLR 3 21 L granting 

Forn Financial Adva,rice, LLC sumrnary judgment against the Defendants, A.rroyos Realty & 

Investments, LLC d/b/a iHorne Realty and Eduardo Asroyos, jointly and severally in the prindpa! 

amen.int of $25,929.30, phis statutory interest at 9% from S{iptember 12, 2018). with costs and 

disbursements as taxed by the clerk. (mot 004). 
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The Defendants move the Court by Notice of Cross~Motion fbr an Order dismissing this 

action pursuant to CPLR 32 l 7(c) v1,ith prejudice: and denying plaintiff's rn.otion to dismiss 

dellm.dant's aflln:native defenses (mot seq 005). 

The Defendants move tht~ Court h' Notice of Cross•r.-fotion fix an Order nreduding the 
" ' ~ 

plaintiJTfrom offedng any other payment history other than the one disdosed. on August 19, 2024; 

Qrantin~ summarv ·1u'-hrrn.em. in favor of the de fondant: and derrvin!.:_ i1!ainti ff s .rnotkm for summarv 
lo,;..;• - ..... .. ' - - - ~· ........ :t .. 

judgment (mot seq 006). 

The Plaintiff filed its Sum.rnons and Cornplaint \:Vith the Court on or about August 19, 2024, 

and subsequently file-d an Amended Corn.plaint on September 2, 2024. The Amended Complaint 

pmvidcs that on or about August 27, 2018, the parties entered into an agreement in \.,-hich the 

Plaintiff and Arrovos Reahv entered into a Purchase of Future Receivables Agreement ('"the 
~ ~ - . 

Agreement") in ,,,_, .. hich the Plaintiff purchased 10% of the Futtrre Sale Proceeds from Arroyos 

Realty until the Plaintiff received the sum of$28,224,00, in exchange for an irnmediate lump sum 

cash payrnent of $19,200.00. The Amended Complaint further provides that on or .about Sept.ember 

12, 20 l 8, Arroyos Realty illikd to ma.ke a remittance, constituting an event of di:ifau!t under the 

Agreement. The Amended Complaint contains four causes of action: breach of contract, breach 

of perfom1ance guaranty, conversion, and fr)r account stated. The .Amemkd Cornplaint seeks 

damages in tht'. amount of $25,929.30, togdher \Vith interest, costs, and attorney's fees, 

The Defend;;rnt filed its Ansv,.'er \Vlth the Court on Septembt.'..r i 7. 2024, The version of the 

Answer initially filed -....vas verified by counsel and desc.ribes Custom Runners LLC as the 

Defendant instead of the captioned Defendants. Ho~.vever, the Defendant Edun.rdo AIToyo adopted 
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the Ans,.,,ver through his Affirmation dated April 1 O. 2025, and Verification also dated April 10, 

2025 (NYSCEF Docs 123- 125). 

lt is \\-tli! settled that in a motion lhr summary judgment the moving party bears the burden 

of making a prima focie showing that he or she is entitled to summary judgment as a matter of !av.,, 

submitting sufficient evidence to demonstrate the absence of a material issue of fact (see Sillman 

v. Tv,,en!ieth C.'entwy .Fox r:,fm Cmp., 3 N'{2d 395 [l 957L I.,'riendr (.{Anhnals, Inc. v. Associates 

Fur Mfrs,, 46 NY2d 1065 p 979]: Zuckerman v. Ci(v qf',Vew York, 49 NY2d 5557 [1980]; Alvarez 

v. Prospect Hospital, 68 NY2d 320 [ 1986]\. The failure to make such a shov,,·ing requires denial 

of the motion, regardless of the sufficiency of the opposing papers (see f-Vfnegrad v. Ne,v York 

University Afedical Center. 64 NY2d 851 [1985]}. Once this sbmvlng has been made, hm.vever, 

the bun:fon shifts to the party opposing the motion i<.)r sumrnary judgment to produce evidentiary 

proof 1n admissible form sufficient to establish the existence of material .issues of fact \.Vhich 

require a tria.! of the action {set.! Zuckerman v. Ciiy (.f ?v'ew York, 49 N''{2d 5557 f19801). The 

primary purpose of a summary judgrnent motion is issue finding not issue detem1i11ation (Carcia 

v .. .JC Duggan, Inc,, 180 AD2d 570 [ 1st Dept. 1992]), and it should only be granted when there 

are no triabk issues of fact {see also Andre v. Porneroy, 35 N2d 361 [1974J). 

To determine whether a transaction constitutes a usurious loan "the court must i:\xamine 

whether the plaintiff is a bsolutd y entitled to repayment under all circurnstances. Unless a principal 

sum advanced is repayable absolutely, die transaction is not. a loan, Usually, courts ,veigh three 

factors \vhcn determining \Vhether repayment is absolute or contingent: (l) ~'hether there is a 

reconciliation provision in the agreemi.mt; (2) whether the agreement has a finite term; and (3) 
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whether there is any recourse should the merchant declare bankruptcy. Principis Capital LLC v I 

advance cases if the transaction at issue mav be internreted as "criminaHv usurious lo@.'' {LG ,,., ~ ,.. . 

Funding, LLC v. United Senior Properties of Olathe, LLC,. 181 A.D.3d 664 [2d Dept. 2020]) 

The Plaintiff argues that the A£tnN:ment at issue herein does not nrovide for an interest rate 
""'· I,,_~' ~t 

or payment schedule and does not specify u time pedod in ,vhich the Purchase Amount must be 

collected by the: purchaser. Further, under the express terms and condition of the /\greement, the 

seller and purchaser ackno\vledged that the /\greement shaH not be intended or construed as a hxm. 

Further,. the /\g:reement 1'.lrovides that the Plaintiff ack.J10v,ded~"?"es risk of seller t::oing banknmt or 
ia..' ,t {~ t.;,; !.,,- ,~ 

going {)Ut of business, \.Vh.ich does not in and of itself ronstitute a brearh of the agreement. 

a loan. As per the Agreement, the principal of thr;.'. seHer ~ identified in the agreement as the 

guarantor ,. .. "p;;.'.rsonally and unconditionally guarantees the perfonnance of the se11er" and ·'the 

performance guarantee ,vorks to ensure the compliance of the seller/guarantor, The Agrec1nent 

further provides that the guarn.,ntor '\vaives demand for payment, notice, and presentment and 

agrees that the purchaser may proceed directly against guarantor \Vithout first proceeding against 

the seller," Section 6.2[a] oftbe Agreement essentia!ly act as an acceleration clause as it provides 

that "in case of breach, all amounts of the purchases amount that have not yet been delivered to 

purchaser and any assessed foes shaH be immediately due imd payable, indu.ding all H.\ceivables 

or future sale proc.eeds, until the entin~ balam.:r;.\ foes, and defici•endes an) paid in foll. 
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Further, the Defendants disputes the authenti;:;ity of the rernittance provisions of the 

agreement as a valid reconciliation provision, and it is indeed trm.~ that the A.greement does not 

have a selection \vhich explicitly dcs;;.:ribes its,~lf as a ''reconciliation process". The Defendants 

qut.$tion th,~ "confusing nature" of the paym(~nt history, as Defendants contend that Plaintiff never 

attempted to debit the Dd't:ndants' account in October 20! 8. Ultirnatdy,. the ability of the Plaintdf 

to a,:celerate the remittance at its discretion --· and esst~rnially to ''call in the debt"--- is more similar 

to a loan, as the Agreement \Vill possess similar design features to a loan, including a present value 

and future value~ along \.'Vith a lirnited duration and an interest rate which (:an be calculated, 

Accordingly, in this nunter quesfams of fact are raised \vith respect to the amount ultimately due 

as well as the viabihtv of the usurv defense, if the calculated interest rate exceeds the statutorv .... ,., . ,., 

limit. 

.t\-fotion sequern.:e 006 is coliched as .motion \.Vhich seeks an ··order prerluding the Plaintiff 

from offering any other payment history other than the one disck)St~d on August 19, 2024, 1,vhen 

the Plaintiff filed its Coinplaint \vith the Court The remaining branches oft.ht'. motion address the 

Defendants' application for summary judgment and the dt~nial of the PlaintifCs sumnrnry judgment 

motion. The determination of discovery motions is addressed to the sound discretion of the trial 

court (see Raville v. E!non1any~ 76 AD3d 520 [2d Dept 2010]; Pirro Group, LLC v. One Point Sr., 

[2d Dept 2010) Traditionally, a rnotion to preclude is prompted by bad faith discovery practices. 

l., .- . · l . · ,. · · · '· .,l "' ·. · ·1 · ' . ' ' . , d ,eiore. a motion re atmg w arncovery or tm ot parucu ars can r.ie brougnt, tne movam 1s reqmre~ 

to submit an affirmation of good faith indicating "that cmmsel has conferred \-Vith cminsel for the 
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opposing party in a good faith effort to resolve the issues raised by the motion." 22 N"YCRR 

202.7(~l}. The affirmation of good faith is supposed to indicate that the parties consulted over the 

discovery issues and the '~time, pbre and nature of the consultation and the issues discussecL'', or 

that such conferral would be futile. 22 NYCRR 202.7(cl The parties are to 1nake a diligent dfort 

to resdv\~ foe discovery dispute. (Deutsche v. Gnmwa!d, 110 /\..D.3d 949 [Yd Dept. 2013]; 

Colwnbia University in CitJ• c_f 1Vew Vi'.)rk, 45 A,D.3d 393 p s, Dept 20071). The is no 

demonstration that the Dcfendm1ts atteinpted to resolve tht~ atle!!.ed disnute re:1.ardin,1 potential 
~ .... J, .,_, ...... -

conflicting payment records through a good faith corresp<)ndence or discovery request. Similarly, 

the demand fr.Jr inforrnation \Vas couched more to seek dispositive relief than it was to obtain all 

available information about the matter or prevent surprise at triaL 

Upon a careful rt'.View of the papers submitted in support kmd m opposition to the 

Plai.nt.iff s motions, along \vith their respective annexed exhibits, and given the factual differences 

between the acc.z-mnts of the parties, motion sequences 002 and 004 are DENIED, and 

\Vith respect to rnoti.on sequem::t~s 005 and 006, the Defendants' n,otions fi.,r surnmary 

judgment a.rid preclusion in its favor are DENIED, with the exception that the Defendants' 
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opposition to the Plaintiffs application to dismiss the Defendant's affirmative defenses and for 

summary judgment in favor of the Plaintiff and against the Dc:Jendant is GRANTED. 

All other requested rdiet: not spedfical!y addressed herein, is hereby DENIED. 

This constitutes the Decision and Order of the Court. 

Dated: fv:Iineola, NY 
May 19, 2025 

ENTERED 
May 21 2025 
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