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86

-againxt- DBECISION AND ORDER

ARROYOR REALTY & INVESTMENTS, LLC
d/bia IHOME REALTY, and
EDUARDO ARROYOS,

Defendants

UPON DUE DELIBERATION AND CONSIDERATION BY THE COURT of the

foregoing papers. includisg e-filed docnments/exhibits munbered 40 through

sequiences D02, 004, 003, and 006 are decided as follows:

140, motion

The Plaintiff moves the Court by Notice of Motion for an (vder Pursuant to CPLR

32110 1) and (b), dismissing the Defendants’ afftrmative defenses: (mot seq 0031

The Plaintfl moves the Court by Notice of Motion {1} pursuant to CPLR 32

-~

12, granting

Fora Financial Advance, LLO swnmary judgment agaimd the Defendants, Armrovos Reslty &

favestments, LLE d/b/a iHome Realty and Eduardo Arrovos, iodmly and severally in the principal

ameownt of $23,92930, plus statory interest gt 9% from September 13, 2018}, with costs and

dishursements as taxed by the clerk. {mot 604).

o
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The Defendants move the Court by Notice of Cross-Motion for an Owder dismissing this
action pursuant o CPLR 3217(¢) with prejudice; and denving plaintiff’s motion to dismiss
defendant’s affirmative defenses {mot seq 0035}

The Defendants move the Court by Naotice of CUroas-Motion for an Ovder precluding the
plaintiff from offering any other payment history other than the one disclosed on August 19, 2024,
granting surmary judgment in favor of the defendant; and denying plaintiffs motion for sumumary
udgment. {mot seq 006).

The Plaimift fiied its Sapmnons and Complaint with the Court on or about Augast 19, 2024,
angd subseguently filed an Amended Complaint on September 2, 2024, The Amended Complawnt
provides that on or aboul August 27, . the parties entered inte aa agroement W which the
Plainiift and Arovoes Realty entered into s Purchase of Future Receivables Agreement (“the
Agreement™) in which the Plaintiff purchased 109 of the Future Sale Proceeds from Asroyos
Realty until the Plaimiif received the sum of $28,224 .84, in exchange for an immeidiate lump sum

cash payment of $19.200.00. The Amended Complaint further provides that on or about September
12, 2018, Arrovos Reslty fuiled 1o make a romittance, constituting an event of detddt under the
Agreement. The Amended Complaint contains four canses of action: breach of contract, breach

3

of performance guaranty, conversion, and for account stated. The Amended Complaint seeks
damages in the amount of 323 929,30, together with tnterest; costs, and attomey s fees,
The Defendant filed its Answer with the Cowrt on Septenyber 17, 2024, The version of the

Answer initially filed was verified by counsel and desertbes Custom Runners LLC as the

Defendant instead of the captioned Defenddants. However, the Defendant Eduarde Arroyoe adopted
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the Answer through his Affirmation dated April 10, 2023, and Verification also dated April 19,

2025 (NY
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It i3 well settled that in a motion for summary judgment the moving party bears the burdes
of making a prima facie showing that he or she is entitied to summary judgment as a matter of faw,

subniiting sufficient evidence to demonstraie the absence of & material tsxue of fact (see Sillonan

M

wentieth Centwry Fox Filpr Corp., 3 KYIA 385 {1987 Friendy of dnimuds, fne v dssociates

¥
Fur Mrs, 46 NY2d 1063 [1979%: Zuckerswan v City of New York, 49 NY2d 3357 {1980} dlvarer
v, Prospect Hospital, 68 MY 2d 324 {19861 The fatlure to make such a showing requires denial
of the motion, regardless of the sufficiency of the opposing papers {sex Winegrad v. New York
University Medical Center, 64 NY2d 851 [1985]). Once this showing bas heen made, however,
the burden shifls o the party opposing the motion for summary jndgment o produce evidentiary

3

proof iy admissible form sufficient to establish the existence o

of material 1ssues of fact which
require a trial of the action {see Juckerman v, Cliy of New York, 49 NY2d 3557 {1980, The

primary purpose of a sunnuary judgment metion 18 issue finding 0ot issue determinstion (Gareia

v L O Duggan, e, 180 AD2d 570 {1st Dept. 1992]), and it should only be granted when there

are no irtable 1ssues of fact {see alse Andre v Pomerey, 35 N2d 361 {1973])
To determine wheiher & transaction constitutes & usurious lean “the cotrt most exanine

whether the plaintifY is absolutely entitlod 1o vepayment ander all circuwmstances. Unless a principal
sury advanced 1 repavabls absohutely, the vansaction s vot a loan, Usually, courts weigh three
factors when determining whether repaymusayt i3 absolute or confingent: {1} whether there 18 8

reconciligtion proviston in the agreement; {2) whether the sgreement hag a finite termy and {3}
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whether there i any recourse should the merchant declare bankruptey. Principis Capital LLO v 1
Don, Ine. 201 AD3d 752 {2 Dept 20227 However, a trinble issue may arise in the merchant cash
advance cases if the fransaction at issue may be interpreted as “crinvinally usurious lean.” (LG
Funding, LLC v. United Sertor Properties of Olathe, LLC, 181 A D34 664 {2d Dept. 20200
The Plamtiff argues that the Agreement at issuw herein does not provide for an interest rate
or payment schedule and does not spertly a time pericdd in which the Purchase Amount arast be
collegted by the purchaser. Further, nnder the oxpress terms and condition of the Agreement, the
seier and purchaser scknowledped that the Agreement shall not be intended or construed as a loan,
Further, the Agreement provides that the Plaintiff acknowledges nisk of seller gomng bankrupt ov

going out of business, which does not in and of itself constitute a bresch of the agreement.

£

However, the Agreemens has significant design fvatures which may iy actuality present as
a loan. As per the Agreement, the principal of the seller ~ wdentified in the agreement as the

guarantor - “personally and unconditionally guarantess the performance of the seller” and “the
performance guarantee works to ensure the compliance of the seller/guarantor. The Agreement
further provides that the guarantor “waives demand for payment, notice, and presentment and
agrees that the purchaser may proceed directly against guarantor without first proceeding against

the selter,” Section 6.2{a] of the Agreement essentially act as an acceleration clause as i provides

that “in case of breach, all amounts of the purchases ampunt that have not yet been delivered to

$lin

purchuser gnd any assessed fees shall be immediazely due and payable, including all receivabiles

or future sale proceeds, unti the entire balance, fees, and deliciencies arve paid in full,
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Further, the Defendants disputes the suthentioity of the remittance provisions of the
agreement as a valid reconciligtion provision, and it is indeed true that the Agreement does not
have g selection which explicitly desoribes itself as @ “reconcilistion process™. The Detendants

guestion the “confusing nature” of the payment history, a3 Defendants contend that Plaintiff never

attempted 1o debit the Defendants” acoount in October 2018, Ultimately, the ahility of the Plantit
o gecelerate the remiftance at its discretion ~ and essentially to “eall in the debt™ is more similar

{0 a foan, g3 the Agreement will possess similar design foatures to a loan, including a present value
and future value, along with a limited duration and an interest rate which can be caloulated,
Accordingly, in this matter guestions of fact are raised with respect to the amount ultimately due

as well as the viability of the uswry defense, if the caloulmted interest rate exceeds the statulory

fimit,
Motion seguence 006 is couched as motion which sesks an “order precluding the Planatiff
from offering any other payment lstory other than the one disclosed on August 19, 2024, when

the Plainiiff filed its Complaint with the Court. The remaining branches of the motion address the
Defendants” application for sununary judgment and the derdal of the Plaintiff™s summary judgiment

motion, The determination of discovery motions is addressed 1o the sound discretion of the uial

court {see Raville v. Elnomuany, 76 ADGd 320 {2d Dept 20101, Pirro Group, LLC v, One Point 81,
Ing,, 71 AL 654, 655 {2d Dept 2010 Forkman v. Towa of Sewtbampion, 68 AD3d 619, 620
[2d Dept 2010} Traditionally, a motion to preciude is prompted by bad faith discovery practices.

Refore a motion relating to discovery or bl of particulars can be brought, the movant is reguired

to submit an affirmation of good {aith indicating “that connsel has conferred with counsel for the
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opposing party in a good faith effort o resolve the issues ratsed by the motton.”™ 22 NYCKR
20272y The affirmation of good faith 15 supposed to indicate that the parties consulted over the
discovery issues and the “ime, place and nature of the consultation and the {saues discussed ", or

that such conferral would be futile, 22 NYCRR 202.7{c]. The parties are to make a diligent effort

1o resolve the discovery dispute. (Dewtsche v, Grumvald, 110 ADAG 49 {2™ Dept. 2013%

L

Murphy v Cownty of Suffolk, 115 AD3d 820 (2 Dept. 2014} Chichilnisky v. Trustees of

Cotumbia University i City of New York, 45 AD3d 393 [ Dept. 2007}) The is no

demonstration that the Defendants antempted to resolve the alleged dispute regarding potential
conflicting payment records through a good faith correspondence or discovery request. Similarly,

the demand for information was couched more to seek dispositive relief than it was o obtain all
available information about the matier or prevent surprise at trial.

Upon a careful review of the papers submitted in support asd ia opposition to the
Plaintiff s motions, along with their respective annexed exhibits, and given the factual differences
hetween the sccounts of the parties, motion sequences 002 and (04 are DENIED, and

With respect to motion sequences 005 and 006, the Defendants’ motions for summary

judgment and preclusion in its favor are DENIED, with the exception that the Defendants’

o
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opposition o the Plaintiffs application to dismiss the Defendant’s affirmative defenses and for
summary judgment in favor of the Plaintf and against the Defendant s GRANTED

Al other requested relief, ned specifically addressed herein, i3 horeby DENIED.

This constitutes the Decision and Order of the Court,

Pated: Mineola, NY
May 19, 2023
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Hnn Thomas \"{Lu}unaku

ENTERED
May 21 2025

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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