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PRES ENT: 

HON. CAROLYNE. WADE, 

·Justice. 

At an IAS Tertn, Part 84 of the Supreme Court of 
the State of N'ew York; held in and for tlle Cou11ty 
of Kings, at the Courthouse, located at Civic Center, 
Borough of Brooklyn, City and state ofNewYotk1· 

on the .J.l tiay ofMay,2025, 

--,.-----.-----------.-------------.-----------------.-,--------.--x 
ONE HANSON LLC, 

Plaintiff, 
-against-

ASHLAND G.U~ LLC, 

Defendant. 

ImlexNo. 512933/2021 

DECISION AND ORDER 

Recitation, as required by CPLR §2219(a), of the following electronic papers considered 

in the review of the motiohsahd cross~motions: NYSCEF Doci.J.mentNos. l8'to 86. 

Upon the forgoing papers, and after oral argument, Plaintiff One HansonLLC (''Plaintiff'') 

moves py an omnibus motion for leave to file a Second Amended Complaint, amend the caption, 

dismiss Defendant's affirmative defenses and count1;:rclairri.s, impose sanctions, and enter a default 

judgment against the Defendant (lvfot. Seq. 1). Plaintiff further moves under a separate motion for 

summary judgment (Mot. Seq. 2). Defendant Ashland G.U. LLC ("Defendant11) cross-moves to 

deny Plah1tiff's omnib11s motion and to disqualify I>laintiff's coU11sel, Stephen Hamik, Esq. (Mot. 

Seq~J). Defendartt fut1:her cros~M,noves to dep.y Plaintiff's motion fot si.unma.fy judginei:J.t and for 

sanctio11s and costs a:gain$tPlain;t{ff (}fot, Seq. 4); The motions an~ cross~motioils are decided as 

follows: 

1 

[* 1]



FILED: KINGS COUNTY CLERK 05/23/2025 01:53 PM INDEX NO. 512933/2021

NYSCEF DOC. NO. 92 RECEIVED NYSCEF: 05/23/2025

2 of 7

ALLEGATIONS 

Plaintiff commenced this action in May of 2021 fot damages from Defendant's breach of 

the Lease and for attorney's. fees. Defendant cured its default by paying the· outstanding use and 

occupancyfees. Thereafter, Plaintiff did notfurther pursue nor dismiss the action. 

In June of 2021, after a flood rendered Unit 301 {"premises" or "original premises") 

unusable, both parties agreed to a second lease amendinent, allowing Defendantto temporarily 

relocate to Unit 701. Defendant was to pay a per.diem rent rate.of fifty percent o;fthe base rent 

during the time Plaintiff made repairs to the premises. 

Plaintiff contends that the repairs were completed in August 2023. Thus, Defendant was 

required to resume occupancy of the original premises and pay the full rent rate as of August2023. 

In contrast, Defendant contends that Plaintiff never completed the repairs. Rather; Plaintiff falsely 

represented that the repairs had been completed to prematurely induce Defendant to resume 

occupancy of the original premises and recommence payment at the full rate of rent sooner than 

wolild. otherwise be required. 

In December of 2023, Plaintiff served its First Amended Complaint, as of Right, to amend 

its breach of the Lease cause of action against Defendant and to add an injunctive relief for 

Defendant to vacate and return to the original p~emises. Defendant claimed that the parties, through 

their respective c:ounsel, entered into a settlement agreement with the Plaintiff regarding the state 

of the repairs to the original premises. The settlement agreement provides that the Defendant would 

resume occupancy of the original premises in March 2024, but pay the full rate of rent as of 

December 2023. Furthermore, the settlement agreementprovidesthattbePlairttiff would complete 

certain ''punch Jjst'' repairs pefo~e De(endant resumed occupancy and provided for mi.itµal releases. 
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In contrast, Plaintiff claims thatno settlement agreement was ever reached because Plaintiff never 
. . 

signed the negotiated settlement agreement. 

On April 1, 2024, Defendant· filed its Answer, including affirmative defenses and 

counterclaims .. Subsequently, onApril 22, 2024, Plaintiff filed its Supplemental Summons and 

Second Amended Complaint, without leave of court, to amend the first cause of action to eject and 

remove Defendant from legal possession of Unit 301, to amend the second cause action for breach 

of lease and rent arrears against Defendant and the purported Guarantor, :Or .. David Sussman, and 

to add a third cause ofaction for accelerated rent. 

ANALYSIS 

a. Plaintiff's Motion to Amend 

CPLR § 3025(b) provides that leave to amend shall be freely given. "ln the absence of 

prejudice or Surprise to the opposing party, leave to amend a pleading Shciuld be freely· granted 

unless the proposed amendment is palpably insufficient or patently devqid of merit." (RCLA, LLC 

v. 5 0~09 Realty, LLC, 48 A.D .3 d 53 8, 518 [2d Dept 2008]). 

In the instant action, Defendarit failed to demonstrate prejudice or surprise by amending 

the Complaint to add Dr. David Sussman ("Sussman"), the purported guarantor, as a direct 

defendant. Furthertncire, Defendant failed to establish that they will be hindered in the preparation 

ofthis matter or preventitfrom taking measure(s) to support its position, In addition, the Court 

finds that the first, second, and.fourth cat1ses of action in the "[S]econd [A]mended [C]omplaint 

assert[ ed] amended versions. of the [first; second, and third] causes Of action" in Plaintiff's First 

Amended Complaint. (Mawere. y, Landau. i 70 AD3d. 826, 827 [2d Dept20t9]). The Plaintiff's 

third· cause of £1.Ction for accelerating the rent is unnecessary since. Plain,tiff already ·asserted a claim 

for rent arrears in: its proposed Sec.and Amended Complaint. . . 
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. As such, the branch of Plaintiff's motion to amend the Complaint is granted to the extent 

and the proposed third cause of action for accelerated rentis dismissed, 

b. Plaintiff's Motion to Dismiss Certain Counterclaims and Affirmative Defenses 
Alleged by Defendant 

Plaintiff also seeks dismissal of Defendant's sixth affinrtative defense and its four 

counterclaims pursuant to CPLR 3211 [a][l] on the grounds that it has a defense based upon 

documentary evidence and, pursuant to CPLR 3211[a][7], for failure to state a cause of action. 

i<Upon a motion to dismiss a complaint, a plaintiff must be given the benefit of every possible 

favorable inference. (Rovello v. Orofino Realty Co.i 40 NY2d 633, 634 [1976]). In addition; the 

complaint should not be dismissed if"Upon examination of the four cornets of the pleading the 

factual allegations contained therein indicate the existence of a cause of action/' (Fleming v, 

Allstate Ins. Co;, 106 AD2d 426, 426 [2d Dept 1984]. ajfd 66 NY2d 838 [1985]. See also 

Gµggenheimer v Ginzburg, 43 NY2d 268,275 [19771). 

In the instant action, Defendant adequately pied its first counterclaim for breach of the 

Lease, which includes allegations that Plaintiff was to complete the repairs to the original premises 

within a reasonable amount of time. Furthermore:, the second lease .amei;idn1ent is silent as to the 

timing of the re:Pairs and, as such, parol evidence may be admissible to explain ambiguities in a 

lease agreement. (Bakas Rest., Inc; v Charos, 111 AD2d 3 60, 363 [2d Dept 1985]); .. . . 

The Court further finds that Defen.dantadequately pied its second and third counterclaims 

for breach of the .settlement agreement and unjust enridnnent, Defendant established that Plaintiff 

accepted Defendan:rs signatµre page to .tlie negotiated settlement agreement, which includes a 

Hpunch list" of repairs to be completed, Although the Plaintiff argues that the "oµt .. of--court 

settlement agreement must be .in writing and sub:scribed by .tlie parties (see Cl?LR § 2 lQ4), 'the 

courts will refuse to permit the 1.J.se of this .nile agai11st 11 party who hE~s beeri misled or deceived by 
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the oral agreement to his [or herJdetriment or who has relied uponir' (Lawe v S.te(nman, 284 

AD2d 506, 507 [2d Dept 2001], quoting Smith v LefrakOrg,, Inc., 142 AD2d 725, 725 [2d Dept 

1988]). In addition, '1the existence ofthe contract is in dispute, the [party] may allege caqses of 

action to .recover for unjust enrichmentancl in quantum meruit as alternatives to a ca,qse of action 

alleging breach of contract." (Thompson Bros. PUe Corp. v Rosenblum, 121 AD3d 672; 674 [2d 

Dept 2014]; El-Nahal v FA Mgt., Inc., 126 AD3d 667, 668 [2d Dept2015]). 

Lastly,. Defendant has adequately pled its fourth courtterclaiin for fraud and its related sixth 

affinnative defense for Plaintiff's bad faith :frau.dulentinducement. "To state a [ cause of action to 

recover damages J for fraudulent inducement, there must be a knowing misrepresentation of 

material present fact, which is intended to deceive·anotherparty and.induce thatparty to act on it, 

resulting ini:nj wy." (Tsinias Enterprises Ltd v Taza Grocery, Inc.; l 72 AD3 d 1271, 1273 [2d Dept 

2019]). Defendant suggests that Plaintiff made false representations reg!ll'ding the timing and 

status· of the repairs .. for · the purpos·e of inducing Defendant to move back to the premises 

prematurely and pay the full rate of rent As. a result, Defendant reasonably relied on Plaintiff ts 

misrepresentations of the. repairs and allegedly sustained damages suffered as a result of paying 

f:xcess rent with incomplete repairs. 

As such, the branch of Plaintiff's motion. seeking dismissal of Defendant's four 

counterclaims and its sixth affirmative defenses is denied. 

c. Plaintiff's Motion for Summary Judgment, Plaintiff's Application for Default 
Judgment, and Defendant's Request for Costs 

' 1[TJhe proponent of a sunimaryjudgment motion must make a ptinia~facie showing of 

entitlement to Judgment as a. matter of law, tendering sufficient evidence to demonstrate the 

absence of any material issues of fcJ.~t" (4l:vcm~z v Prospect Hosp.,. 68 NY2d. 3 20~ 324 I 1986]). 
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"In order to avoid the entry· of a default judgment, a defendant who has failed to appear or 

answer the complaint must provide a reasor1able excuse for the default and demonstrate a 

potentially meritorious defense to the action."· (foxi Li v Caruso, l 61 AD3d 1132, 113 3 [2dbept 

2018] quoting Kimv Strippolii 144AD3d 982i 983 [2dDept2016]). 

In the instant actioni Plaintiff has not demonstrated pi'ima fa.cie showing of entitlement to 

summary judgment. Defendant has established that multiple issues of fact remain open in this 

matter, including the timing and sufficiency of repairs to the original premises at issue. 

Furthermore, the Plaintiff;s application for a defaultjudgment is premature and there no prejudice 

in allowing Defendant and Dr. Sussinan the opportunity to timely file their answer. As such1 the> 

Plaintiff's motion for summary judgment and defaultjudgmentis denied, 

. d. Defendant's Motion to Disqualify 

Defendantmoves to disqualify Plaintiff's attorney Stephen Harnik, Esq. and his law firm 

on the grounds that Ivk Hartrlk is a material witness in this case. "Disqualification [of an attorney] 

may be required only when it is likely that the testimony to be given by the witness is · [necessary, 

and] [a]ny doubts should be resolved in favor of [ disqualification];" (J 08th St. owners Corp. v 

Overseas Commodities Ltd., 23 8 AD2d 324, 3 26 [2d- Dept 1997] [internal quotations omitted]). 

Here, Defendapt clemonstrated that the·· second amendment of lease was sign:ed by fyfr~ 

Harnik as Trustee of the member of the Plaintiff company. The Court finds that Mr~ Harnik's 

testimony will likely be necessary to address questions regarding the enforceability and 

negotiations of the settlement agreement. As such, D.efendant's cross~motion to disqualify Mr. 

Hamikand his law firm is granted. 

The paitle$1 rernairrlng arguments on sanctions neednp(be reached in l\glit of the foregoing 

determina,tion. 
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Accordingly, it is 

ORDERED, that the branch of Plaintiff's omnibus motion (Mot. Seq. 1) for leave to amend 

the Complaint and caption is GRANTED TO THE EXTENT that Plaintiff's third cause of action 

for rent acceleration is DISMISSED from the Second Amended Complaint; and that the remaining 

branches of Plaintiff's omnibus motion are DENIED, and it is further 

ORDERED that the Plaintiff's motion for summary judgment (Mot. Seq. 2) is DENIED; 

and it is further 

ORDERED that the Defendant's cross-motion (Mot. Seq. 3) is GRANTED TO THE 

EXTENT of denying Plaintiff's request to dismiss Defendant's affirmative defenses and 

counterclaims, to imposing sanctions, and to enter a default judgment; and that the remaining 

branch of the Defendant's cross-motion to disqualify Plaintiff's counsel is GRANTED; and it is 

further 

ORDERED that Defendant's cross-motion to deny Plaintiff's summary judgment motion 

(Mot. Seq. 4) is GRANTED; and it is further 

ORDERED that this matter shall be stayed for 45 days from notice of entry of this order to 

permit Plaintiff an opportunity to obtain new counsel ofrecord, and it is further 

ORDERED that the proposed second amended complaint is the operative pleading and the 

Defendant is to file their answer within 20 days of the notice of entry of this decisi<m'. 
~ 

This constitutes the Decision and Order of this Court. 

ENTER: 

► 
-P. 
vJ 
CP 

HON. CAROLYNE. WADE, JSC 

HON. CAROLYN E. WADE 
JUSTICE OF THE SUPREME COURT 
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