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AtanIAS Trial Tenn, Part 75 of the 
Supreme Court of the ·state of New York, 
Kings County, at the Courthouse located at 
360 Adam:sStreet,Brooklyn, New York on 
the 20th day of May 2025 

PRES ENT: HON.ANNEJ. SWERN,J.S.C. 

JOHN BRUNO, DECISION & ORDER 
Index No.: 516463/2020 

Plainti.ff(s), 

Calendar No.: 10 
-against-

Motion Seq.: 004 
ALPINE REFRIGERATIONCO. and MGPC CORP., 

Defendant(s). 

Recitation ofthefollowingpapers as required by CPLR2219(a): 

·Notice of Motion, Affinnation, 

Papers 
Numbered 

Memorandum of Law and Exhibits (NYSCEF 100-102) .; ... , ............ ; ............... 1; 2 
Affirmations in Opposition {NYSCEF l 07-10 8) .................................. , ............... .. 
Reply Affirmation (NYSCEF 110) ................................... , ....... , ... .; ...................... .4 

Upon the foregoing papers and after oral argument, MGPC CORP. 's motion to reargue is 

decide·d·asfollows.• 

This is an action for personal injuries allegedly s.ustained by plaintiff in the course ofhis 

employment with non-party, SCI FuneraLServices (SCI). Plaintiff alleges that he was injured 

while moving a heavy body from a refrigeration unit to a hearse via a temporary ramp installed 

by defendant Alpine Refrigeration Co. (Alpine) during renovations of the Funeral Home. The 

plaintiff allegesthatthe ramp was negHgently constructed in that it was too steep arid not 

sufficiently supported,· thereby causing. his leg to flex and causing injury to his fower back and 

hip. SCI contracted with MGPC CORP. (MGPC) for the renovation projec:t(NYSCEF 74) . . . . 

who, in turni subcontracted with Alpine; an independent contractor(NYSC;EF 7(5); Alpi11e 
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obtained the work permit for the renovations from the New York City Department of Buildings 

(NYSCEF 76), and constructed the ramp (NYSCEF 59, p.52). 

Under the corttractbetween SCI and MGPC, MGPC was solely responsible for and had 

.control over the wotk and would be liable to SCI for the acts and omissions by employees of 

MGPC orthe subcontractors (NYSCEF 74, ,r1.2 andi'fl.7). 

DefeI1dants each moved for summaryjudgmen.t. The motions wete denied by a Decision 

and Order dated 10/28/2024 (MS 002 & 003; NYSCEF 103-104). In denying MG PC's motion, 

the Court held that; 

In opposition to MGPC's motion, plainHff raised the factual issue of whether the 
ramp, had been improperly constructed, and "launched an instrument of harm," an 
exception to the privity of contract requirement and ~reating a duty of care to the 
plaintiff(Nesbitt v..Advanced Service.Solutions224 AD3d 841 [2ci.Dept. 2024], 
citing Espinalv Melville Snow Contrs., 98 NY2d 136). Accordingly; MGPC's 
motion for summary judgment is denied. 

MGPC has now moved tnreargue on multiple grounds. Most notably, MGPC asserts that 

the Espinal exception was notpled by plaintiff and under the facts of this case~ the Espinal 

exception does not apply. 

In opposition to the motion to re argue, plaintiff argues the Court's reliance on Nesbitt v. 

Advanced Services Solutionas; demo11stra.tes that it reviewed the pleadings and deteriniried that 

plaintiff pied the Espinal exception (NYSCEF 108, p. 7, ,r13). Further, per the contract between 

SCI and MGPC, MGPC was solely responsible for the supervising the work (NYSCEF 108; p.6, 

,r11). Therefore; Alpine argues that even if Espina/did not apply, a question of fact exists 

whether MGPC was.negligentinsupervising the premises.while under construction, 

The Court grants MGPC's motion to re:argue and, upon re-argument, adheres to original 

determination. 
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It is well established-a.motion forleave ttneatgue)s. addres$ed to the:. so~nd· discretion of 

the. court_ and affords the -moving·,.party ai:t opportlinity fo sh_pw that the court o_vedool,ced ot 

misapprehended matters of fact or the -law; or for st:nµe reason mistakenly arrived at its earlier 

decision (see CPLR §2221 [ d] [2]; JPMorgan Chase_ Bank,. MA. v Novis, 157 AD3d776,778 [2d 

Dept. 2018]; Cioffi v S.M Foods,. Inc., 129 AD3.d· .888_, 891 [2d Dept 2015]).. Such a.motion 

'~shall-not include any matters of-fact notoffeted on.the ·prior motion" (Williams·v A.bfonted, Inc., 

173AD3d 1115, 1116 [2d Dept 2019J[intemal citations omitted];CPLR § 2221 [d] [2]). Such a 

II1otion is not designed to provide a11 unsuccessful party with successive opportunitie!!l to reargue 

issues previously decided.(Wi!Uams vAbiomed, Inc., l 73 AI)3d 1116). 

G~nerally, a contractual obUgation, standing_ .alone,. will not give rise ·to. tordiability in 

f~vor of third persons uriless. a ·:part)'. enters into a contract fbr services and may have assumed a 

duty ofcare, creating potential iiability to third persons (Nesbitt v Advanced Serv. Solutions, 224 

An3d. 841,842 [2dDept. 2024]). Liability will be imposed under certain exceptions "where 

(1) the.coritractingparty, in failing._to exercise l'easona~le cate·in the·performa,n_ce ofits.duti~s. 

launches a ·force or instrument. of.hm:ni, (2) the ·_plairiti:ff detr,imen4:llly relies. on ~he continued. . . . 

performance ofthe contracting partfs duties, or {3),the:coniracting party has entirely displaced 

the other party's duty to maihuµn the premises safely" (id), 

"Where the pleadings do nofallege facts that would establish the applicability of any of . . 

the E~pinal exceptions,- a· defendant is notrequired:.to affirmatively demonstrate that th,e . . . 

e:x:ceptioI1S.do not apply in order fo e~tablish its prima facie entit1¢ment to judgment as a ma#e.r 

of law" (see Forbes v Equity One Northeast Portfolio, Jnc.,212 A.D3d 780, 781-782[2d.Dept. 

20231}. Ortcedefom;lant establishes aprimafacie entitlement to slll11lllary judgment, the burden 

shifts to plaintiff b,l demonstrate that on.e· or mqre of the Espinal.-exceptipns apply (cf -id., at 782). 
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lfplaint1ff.has pied any of the Espina/exceptions 1n the.complaint ortlie bill-ofparticulars, a 

defendaµt is inust demon_strate that Hthose pleaded:-eX:cepfion_s. dp not apply in order to establish 

its prima facie entitlement to judgment as a matter of law" (Nesbitt vAdvanced Serv. Solutions, 

224 AD3d 843). The Cm.ut musi view the pleadings liberally and in the light most favorable to 

th~_ plainti:ffto dete:rmin~ whether, ,at a mini111wn,. -any of the Espinal exceptio:ns have. been 

pied (id). 

In adhering to its-initial determination, .the Court liberally construes in the· light most 

favorable to plaintiff, that th¢ cornplaints and verified hill of particulars plead the exc~ptions as 

set forth on the 10/28/24 order (id). Therefore, in opposition to MGPC 's motion, plaintiff has 

demoµstrated that questiol)s·;offact-exists whether l) th~. r~mp was negligently constructed and 

,2) MQPC ·by failing to p.erfonn "it$ ·Supervision of Alpine1s en~ineering plans and.the design; 

construction and installation ofthe ramp pursuantto the subcontract launched. an instrument of 

. harm (id.). Although the subcontract does not specifically provide for the construction of ramp 

(]\IYS.CEF"· 75), it was incidental t<:r the work being pe.-fom,.ed-. 

While MGPC is· npt vicariously responsible. for Al pine's work; MGPC contractually 

assumed the supervisory·responsibilityto oversee Alpine's work and ensure that-the.work was 

. performed in safe manner ciuring the daily operation of SCI's business. A jury must determine 

whether MGPC · failed to the· inspect the ramp tq determine whether it was safe for use _and fit for 

.iis-in~end~d purpose. This. is. the instrument of har~ aliegedly launched by MGPC ·by _allegedly 

''~failing to e.~erc_ise reasonable care ·in ihe performance ·of its (contractual] duties" (Nesbitt v 

Advanced $er~. Solutions, 224 AD3d 843). 
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The Court has considered the parties remaining arguments and finds same to be without 

merit. 

Accordingly, it is hereby 

ORDERED that defendant MGPC CORP. ' S motion to reargue this Court 's Order dated 

10/28/2024 is granted and upon re-argument, the Court adheres to its original determination. 

This constitutes the decision and order of the Court. 

For Clerks use only: 

MG __ 

MD __ _ 

Motion seq. # _ __ _ 

5/6463/2020 
P"ge5 o/5 

Hon♦-·Anne J. Swern, J.S.C. 
Dated: 5/20/2025 
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