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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS, PART73 
-----. -- ·--· - ·---· ----- ·-------· -----· ------- ·---------- ·----------X 
HELI0 ARAUJO, 

Plaintiff, 
-against-

M0NADNOCK CONSTRUCTION, INC,, DUNN CO 
SAFETY, LLCand EAST HARLEM MEC PARCEL B 
WEST,LLC, 

Defendants.· 
-- ·------------------. ·---------- .--- ·---. ------. ---- ··------------X 
M0NADN0CK CONSTRUCTION, INC.; and EAST 
HARLEM MEC PARCEL B WEST, LLC, 

Third-Party Plaintiffs, 
·· -against-

ANDRE\V MEROLA, MD, FAA0S, 

Third-Party· Defendant. 
------. ----. ----- .. -. ------------- ·. --- .. ----- .. -------------. -- .--.X. 

Index No.: 527715/2019 
Motion Date: 5-15~25 
Mot. Seq. No.:12, 14 

DECISION/ORDER 

"D1e followingpapets; 'i.\1hich are e-filed \vith NYCEFas Document Nurnbers 263..,271, 

273-275, 279, 287-300, 304, 307-314 were read on this motion and cross-motion: 

In this action to recover damages• for personal inj mies. ad sing out of an alleged war ksite 

accident, in Motion Sequence No. 12, the third-,paity defendant, ANDREW MEROLA, MD, 

FAAOS ("Dr. Metola"),, moves for an Order dismissing the third-paity complaint on several 

grounds, inc1uding on the ground that it fails to state a cause of action sounding in fraud. In 

Motion Sequence No. 14, defendants/third-patty plaintiffs, M0NADNOCK CONSTRUCTION, 

INC. ("Moimdnock") and EAST HARLEM MEC PARCEL B WEST, LLC (collectively"third,. 

party plaintiffs") cross-move for an Order, pursuant to ,§ 3 025(_b ), granting them leave to amend 

their Third-Party Complah1t. The motion and cross-motion are consolidated for disposition, 

The Court will first addre.ss Motion Sequence No. 14. In the proposed amended third-

. pru1y cciinp laint; third~party plaintiffs· allege several cause::s of ~cti()n against Dri Merola, all of 

whii::4 are premised on esseritially the same allegations of fraud. Third~party plaintiffs allege that 

Dr. Merola submitted two bilb to Helrnstnan Management Setvic.es ("Helmsman"), the c01npai1y 

thatadininistered Monadno.ck' s workers' compensation ptogram, for su~gical procedures that he. 
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claims to have performed on the ph1.intiff on September 2, 2020, and May 19, 2021. In the main 

action, the plaintiff is claiming that he had to undergo the surgical procedures refe1Ted to in the 

bills due tb injuries he suffered because of the accident. The first bill concerns surgical 

procedures that Dr.Merola claims to have performed on September 2, 2020. Third-party 

plai11tiffs claim that Dr. Merola, or someone on his behalf, submitted the bill to Helmsman for 

the procedures he allegedly performed on this date, which included charges for partial ve1tebral 

corpectornies. at the CS and C6 levels, procedtu-es that the third...,party plaintiffs claim \Vere never · 

actually _performed. 

With respeqt to the surgical procedures that DL Merola claims to have performed on May 

19, 2021., third-paitypiaintiffs claimthatDr. Merola:br someone on his behalf submitted a bill to 

Helmsman for perforrn:ing a pal'tial vertebral corpectomy.ofL3 with resection of30% of the L3 

vertebral body, a partial vertebral corpectmny of L4 with resection of 30% of the IA vertebral 

body, and laminectomies, medial facetectomies, neural form11inotornies; and decompression of 

the neurological elements of the nerve toots of both the LS and 81 levels. Third-party plaintiffs 

a1so claim that these procedures wei•e also nevel' actually performed. 

Third-party plaintiffs fmiher claim that Dr. Merola prepared operative reports following. 

the two surgeries, in which he represented he performed the procedures that thitd-party plaintiffs 

are claiming vv'ere never performed. 

The proposed a.mendecl third-party complaint also alleges thatthe bills and operative 

reports v,rere submitted to Helmsman, \:i..'ith theintentthatHehnsman and:third-party plaintiffs 

rely on them, that Helmsman and third-party plaintiffs did in fact i·ely on them, that their reliance 

wasjustified, that Helmsi11mi paid the bills in reliance on the billsand operative reports, and that 

in reliance on the bills and operative reports, third-party plaintiffs reimbursedHelmsman fot 

such payments pursuant to thefr anangement \vith Helmsnian. 

A determination whHher to grant leave to serve art amended pleading is withinJhe 

SupremeComt's broad discretior1 (see Bank q{Smithtown 1·. 219 Sitgg Main. LLC, 107 A.D.3d 

654, 968 N.Y.S.2d 95;Greco E ChtistojJersen, 7OA.D.3d 769,770, 896 N.Y.S.2d 363; Brooks 
v. Rohhlson, 56 A.D.3d 406, 867N.Y:S.2d 133). Although lea.'ve to amend pleadings shouldbe 

"freely given" (CPLR 3025[b]; see Boakye-Yiadom v. Roosevelt Union Free School Dist, 57 

AD.3d 929, 93 l, 871 N .Y .S.2d 314), a court should deny such a motion whenthe proposed 
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amet1dment is palpably insufficient or patently ,vithout merit (see Pedote v, Kelly, 124 A.D Jd 

855; Young v, BroJvn 1 L3 A.D.Jd 761,978 N.Y.S.2d 867; Spodek 1\ Neiss, I 04 A.D.3d 758, 961 

N.Y.S.2d251; Blocni1 v, Lugli, 102 A.DJd 715,958 N.Y.S.2d 184; Congelv, Ma(fitanc► . 84 

A.D.3d 1145; 1146, 924 N. Y. S .2d 12 9). Herc, contrary to plaintiffs' and third-party defendant's 

contention, the proposed amended third-party complai11t is not palpably ins:nfficient, nor is it 

patently without merit. 

In order to state a cause of actionin fraud, a complaint must alleged" 'a 

misrepresentation or a material omission of fact which was false andkno\vn to be false by [the] 

[third-patty] defendant, made for the purpose of inducing the other party to rely upon it, 

justifiable reliance of the Other party on the misrepresentation or material Omission, and injury' '' 

(A1andarin Trading Ltd. v. Wi/denstein; 16 N.Y.3d 173,178,919 N.Y.S.2d465_, 944 N.E.2d 

1104, quotinglama Holding Co: ,;_ S'mithBatney. 88N.Y.2d 413,421,646 N.Y.S.2d 76, 66.8 

N.E.2d 1370;see Eurycleia Partners, LPv. SeH·ard&Kissel, LLP, 12 N.Y.3d 553,559, 883 

N.Y.S.2d 147,910 N.E.2d 976), "A claim rooted in fraud ntust be pleaded with the requisite 

paiiicularity under CPLR 3016(6)" (Eurycleia Par Me rs; LP v. Sewm·d & Kfr,se1; LLP, 12 N. Y.3 d 

553,559, 883 N.Y;S,2d 147, 910 N.E.2d 976). Herc, the proposed amended third-party 

complaint pleads all these elements. 

The proposed amended third-party complaint alleges in his bills and operative repotts, 

that Dr. Merola made material misrepresentations offacfby stating that he performed surgical 

prncedures that were .never performed. It further all cg_es and that he made these 

misrepresentations with ki10Wledge of their falsity. Although it is not alleged that Mr. Merola 

made these misrepresentations directly to the third'"'party plaintiffs, a complaint states a viable 

cause of attion for fraud if it is alleged that the misrepresentation was made to a third~ paity, in 

this case Helmsman, "so long as the statement \-vas made with the intentthat itbe co01111unicated 

to the [third-party] plaintiff and that the [third~pa1tyJ plaintiffrely on it" (Paste1'11ackv. Lah')· 

Cd11J. ofAm. Holdi,1g5\.27 N.Y.3d 817,828, 59 N.E.Jd485~ 492 (2016\see also, is Golobe v. 

Mielnicki, _N£.3d_.; 2025 WL 864.512, 2025N.Y. Slip .Qp. 0i670 [2025]; ltaton, Cole & 

Burnham.C(J. v. Avery, 83 N.Y. 31,36 (1880)), Here;;the proposed.third~party complaint, 

1i berally c.enstrued, sufficiently· all of these facts. 
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The proposed amended third-party complaint also alleges thatthe third-party plaintiffs 

justifiably relied upon the alleged ma:lpresentations contained in the bills and operative rep011s, 

a11d that in reimbursing Helmsman fot the amounts Helmsrnari paid Dr. Merola,. they incurred a 

direct financial loss. 

Plaintiff's contention that Justice Fischer's Order dated Febrnaiy 3, 2025, is the law of 

the case on the issue of whether third-patty plaintiffs' motion to amend Should be gra1ited is 

with out merit for the simple reason that Justice Fi sher never. addressed the viability of the third~ 

party action in her Order. 

While plaintiffs counsel has requested a se.verance of the thitd-pa1ty action in an 

affirmation submitted in opposition to the motion to amend, neither the plaintiff nor any other 
. .. 

party, requested this relief in a Notice of rvlotion, a Notice of Cross-Motion, or an Order to Show 

Cause. These are the only vehicles by which this Court may consider whether a severance is in 

order (Knopp l' Slater, 258 AD2d 624 [2d Dept 1999}; Pierre v City of.Nell' York .. 22AD3d 733 

[2d Dept 2005]). The court will therefore not entertaii1 the request for a severance. 

The Court rejects plaintiff's contention that since the third-pm1y action is impermissible 

under CPLR 1007 since the third-party complaint does not aJkge that Dr. Merola owed a duty 

directly to the plaintiff. Contrary to plaintiffs contention, a third-party action that states any 

cat1se ofaction arising fromoi• conditioned upohthe liability asse11edagainst a third-party 

plaintiffin the main action is permitted by CPLR 1007 {see Qosina Co17J. v. C & N Packaging; 

Inc., 96 A.D.3d 1032, 1035, 948 N.Y.S.2d 308; Galasso.Langione & Batter, LLP i,. Liotti, 81 

A.D.3d 880,883; 917 N.Y.K2d 664; 25-86 41st Ste, LLC ,,. Chong1 235 A.D.3d 813, 816;,228 

N.Y.S.3d 593,597). Here the third-pa1ty action arises from and is conditioned upon the liability 

asserted against the third~party pla,intiffs in the main action for the payment of pfaintiffs medical 

expenses. 

The Court also rejects the augriwn:t that the proposed third ~p~rty oom plaint does not 

soffi ci eritly plead justifiable reliance. The issue. of j usti:fia bl~\ reliance gen er ally implicates 

questions offactwh,ich are. not to.be resolved at this early stage in the proceedings (see e.g. DDJ 

Afgmt, 15 NY3d at 156 ("Ifplaintiffs can prove the allegations in the complaint; whether they 

werejustified in telyirig on the watrantiesthey received is a ques~ipn to bf! resolved by the frier 

of fact"); Knight Sees. LP ·v. Fic(11ehiry Trus{ .Co, S A,D.2d 1 72, 173 ("on a motion to dismi.ss for 
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failure to state a cause of action, a plaintiff ... need only plead that he relied on 

misrepresentations made by the defendant .. . since the reasonableness of his reliance [generally] 

implicates factual issues whose resolution would be inappropriate at this early stage."); MBIA Ins 

Corp v. Countrywide, 2013 WL 1845588, at *5 ( .Y. Sup Ct Apr 29, 2013) ("[W]hether MBIA's 

due diligence review was sufficient and whether MBIA's review made adequate use of the means 

available to it, at bottom, are disputed issues of fact."). 

Finally, there is no merit to the argument that the proposed third-party complaint lacks 

the requisite specificity required by CPLR 3016(b). The court has considered the remaining 

arguments advanced in opposition to the third-party plaintiffs' motion to amend the third-party 

complaint and find them unavailing. 

Accordingly, it is hereby 

ORDRED that Motion Sequence o. 14 is GRANTED; the amended third-party 

complaint will be deemed served upon the filing of this Order on NYCEF, and the third-party 

defendant will have the time allotted by the CPLR to interpose an answer; and it is further 

ORDERED that Motion Sequence o. 12 is DENIED as moot. 

This constitutes the decision and order of the Court. 

Dated: May 29, 2025. 
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PETER P. SWEENEY, J.S.C. 

Note: This signature was generated 
electronically pursuant to Administrative 
Order 86/20 dated April 20, 2020 
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