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PR ESE NT: HON. ANNE·J. S-WERN, .J.S;C. 

DAISY·C. VILLA and DIANAVILLA, 

Plaintiff(s), 

-against-

HER.BERT VILLA~ 

Defendant(l). 

At .an IAS Trial Tenn. Part 7 5 of the . . . 

Supreme Court ofthe State.of New York; 
Kings County, atthe Courthouse· located at 
360 Adams Street, Brookiyn,· New York ort 
the 2nd ·day of June 2025 

DECISiON & ORDER 
Index No.,: .510589/2021 

C'alenoarNo.: 50& 51 

Motion Seq.: 003 &-004 

Recitation c!.fthefollow}ngpapers as requin:dby CPLR 2219(a):· 
Pa.p.ers 
Numbered 

Notice· of Motion, Affirmation, 
Affidavits and Exhibits (NYSCEF 54-89) ..... , ........................... , .. , ........... ; .•.... J, 2 
Affirmation artd Exhjbits in.Opposition (NYSCEF 91-93) ......................... ; .......... 3 
Rt::ply Affirmation and Exhibits{NYSCEF 94-95)., .. ,:, ..................... 1 .................. ,.4 

Notice of Cross-Motion~ Affitmation,. 
Affidavits and Exhibits (NYSC.EF 74~90) ................... ; ............... -............. ; ...... .3, 4 
Affirmation . .and·Exh.ibits in Opposition (N.YSCEF 94~95) ......... , ............... , ....... .5 
Reply Affirmation and: Exhibits (NYSCEF96) ; ....... , .... , ................... , .................. 6 

Upon theforegoingpapers and after oral argument, the decision ancforder ofthe Court 

is ds follows.' 

This i~ a partition action pursuant to.RPAPL§ 901 [l] fot the partition and sale of 172 

10th Street~ :Srooklyn, NewYork 1 i215.. Plaintiffs have.now moved for sum.mazy judgment 

seeking an order directing a partitiotr and. sale of.the.:ptoperty. 

The ·partie~ are: the children of.Gloria Rodriguez, deceased. ;Before her demise, Gloria 

transferred•titiefo·the•.ptoperty to Iier·children. This.deed contained.the following condition: 

This conveyance· is ·made upon the express condition, and the parti¢s of th¢ second part 
covenant that .this prop~rty sha,ll not.be sold ot conveyed before AU:gust.30, 2029. Each of 
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the parties of the second part shall share equally in the cost, maintenance, upkeep, and all 
expenses to operate the property. Should any party of the second part default andfail to 
contribute his/her share for a period of one yeat, !hen that parfyis interest shall t;,am,:fe r 
to the remainingtwoparties. (italics added). 

In2010, a RPAPL Article 15 proceeding was commenced against Herbert, Daisy and 

Diana to void the deed based on fraud when Gloria took title. This aqtion bearing Index 

#21042/2010 was settled in2019. Pursµant t() the settlement, the plaintiffs relinquished all 

claims to the property in exchange for a confession of judgmentsigned byHerbert irt the amount 

of$500;000.00 to settle allclaimsagainst the three of them. 

As part of the settlement, Diana and Daisy executed general teleaSes in favor Herbert in 

August 2019 and October 2020. In 2020, Diana and Daisy each executed a quitclaim deed in 

favor of Herbert. They allege that Herbert led them to believe that it was part of the settlement in 

the 2010 lawsuit. Once Daisy and Diana realized their belief was incorrect, they refused to sign 

any further documents to eff ectm1te · the transfer of title to Herbert. The attorneys who prepared 

thequitclaim deeds represented Herbert, Daisy and Diana in the separate lawsuit. \Vhile the 

2010 action was pending, Herbert as the E:x:ecutor of Glorict's estate conveyed title to himself, 

Daisy and Diana. It is through this deed that Daisy and Diana claim title to the property. 

Defendant served an answer denying these allegations and a:ssertfog a counterclaim 

pursuant to RPAPL § 1501 for an order andjudgment compelling plaintiffstoexecute the 

necessary documents to complete the transfer of the property to him. Defendant has now cross:.. 

moved for judgment on his counterclaim and dismissal of plaintiffs' complaint. 

Defendant commenced a separate ctction against Daisy and Diana under Index. 

#516225/2020 for the reliefrequested in his counterclairtL Defendant argues that releases and 

quitclaim deeds were part of glo baf settlement of the 2010 action and his action against Daisy· 
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and Diana. It is defendant's positionthat plaintiffs agreed to relinquish their• interest in the 

property 1.n exchan&e for defendant paying the $500,000.00 ·settlement from. his own fµncls, 

Both motions are denied. Su111mary judgment may be granti::d only when no triable issue 

of fact' exists (Alvarez v Prospect Hospital, 68 NY2d 32()" [1986]). :,tA party moving-:fot summary 

judgmetit must xn.ake a.primafacie _showing of entitlement.to judgment as a.matter" oflaw, 

producing sufficient evidence to demonstrate the absence of any material issue of fapt. However, 

a·failure. to demonstrate aprimtifacie entitlement to summary judgment rriotio:n, requires a denial 

of the,motion regardless. of the-adequacy. .of_the opp_osing papers" (4.yotte v Gervasio_, _81 NY2.4 

1062, 1063 [199_3 J, citing Alvarez v Prospect Hospital, 68 NY2d .524 ). "Opce this showing has 

been ttiade; the .burden shifts to the- nonmoving party to prodiice ·evidentiary-proof in admissible 

form sµfficient.io establi_:ShJhe e;x:istence, 9-fmateiial _issues of fact that require a trial for 

resolution'' (GiujJNda v Citibank, 100 NY2d 72, 8 l [2003] and Alvarez it Prospect Hospital, 68 

NY2d324). 

The Court's only role upon a motion for summary judgment is·to identify th¢ existenc_e-of 

. triable issues, and not to determine the· merits of any .such issues (vega · v ResJani · Constructioli 

· Corp., ·i 8· NYJd:499, 505 [2012])ot the credibility -cif the movant's version-of.events· (see Xiang 

_Fi, He v :rroon.-Manageme11t, Inc., 34NY3d 167, 175 [2019] [interriai citations. omitted]). The 

Court must view the evidence in.the light most favorable to the nonmoving party; affording them 

the benefitofall r.easonable inferences that-can be··drawn froiil the e.vidence:(s~e Negri·vshop :& 

~Wop, .Jnc., .65 NY2d 625, 626 (19851) . .The motion shoul4 be denied wl1ere the facts ate.in 

dispute; where differentinforences may be drawn from the evidence, or where the credibility of 

the.witnesses is in question (see Cameron v City of Long B~ach, 297 AI)2q 773, 774 [2d. Dept. 

2002]). 
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· While plaintiffs-met their primit/acie biuden, defendantestablished thataquestion of 

fact exists whether plc;1.intiffs are-¢.niitlecl. to: ·an order and ju4gment of partition. Defendant has 

established thatajury must determine the. credibility ofthe parties that defendant led them to 

heJiev~ that the ·quitclaim deeds· were to settle the action commenced. against :all of them rather 

than surr~ndeting their .interestto the property for no value·: Plaintiffsr alleg_ations are further 

rebutted by the fact that when the general releases were executed after the comrnencernent 9f 

Herbert's lawsuit against them for the same .relief requested in his counterclaim· and then 

executed the quitclaims deeds in.December 2020-._1 Therefore. ajury must determine whether 

their belief that they were not relinquishing their interest irt the property for no value is credibh;. 

There are.··also qu~stions of fact com:eming·the 2016 Executor's Deed·. The property was 

transferred to the parties before Glpria's d~ath. Therefore •. the 2016 Executor's Deed appears.to 

be a nullity since the property was transt'en-ed inter .. vivos outside of Gloria's, estate: · If this deed­

is: a nµllity, Daisy and Diana may ·have forfeited their interest in the property·. under the terms :of 

·the 2009-deed by failing·to pay their equal share, of the $500,000~oo settlement~ The: Court 

cannotspeculate as to the facts and circumstances surrounding this deed. 

·The Court-has considered the parties• remaining arguments-arid :finds same to be without 

fil(;!fit. 

Accordingly, itis hereby 

-ORDERED that plafotiff's motion for summary judgment is clenied (MS• 001 ).-and it is. 

_furth~r 

1 Her"bert's action. is still pending. 
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ORDERED that defendant's cross-motion to dismiss the complaint is denied. 

This constitutes the decision and order of the Court. 

for Clerks use only: 

MG __ 

MD __ _ 

Motion seq.# ___ _ 

510589/2~21 
Page.iiJ/5 

Hon. .· .S;C. 
Date. . · . 
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