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PRES ENT: HON. ANNE J. SWERN, J.S.C. 

AMIR RAHNAMAY-AZAR~ 

Plaintiff,· 

-against;. 

BRIDGECITY COLLECTIVE, LLC, GSCCI 
MANAGEMENT LLC, OBCC, LCC, UHCC, 
INC., FSCC, LLC, HCCC, LLC; DAVID 
ALPORT and JASON KABBAS, 

Defendants. 

At an IASTrial Term, Part 75 of the 
Supreme Court of the State of New York, 
Kings County, a.t the Courthouse located at 
360Adams Street, Brooklyn, New Yorkon 
the 2nd day of June 2025 

DECISION & ORDER 
IndexNo.: 526892/2024 

Calendar No.: 38 & 39 

Motion Seq.: 3 &4 

Recitation of the followi'ngpapers as required by CPLR 22I9(a): 
Papers 
Numbered 

Defendants' Notice of Motion, Affirmation, 
Affidavits and Exhibits (NYSCEF 32-48), ....................... , .............. ; ... , ............ 1, 2 

Plaintiff's Notice of Cross.,Motion, Affmnation in 
Support, and in Opposition to Defendants' Motion 
and Exhibits (NYSCEF 43-46) ...............•................... ; . , ...... , ............................ 3, 4 

Defendants' Reply Memorandum of Law and 
in Opposition to Plaintiff's Cross--Motion (NYSCEF 49) ..... ,. , .................... , ....... 5 

Upon theforegoingpapets and after oral argµment, the decision and order of the Court 

is as follows.' 

Plaintiff, the fonner Chief Financial Officer of Bridge City through its affiliate entities. 

commenced this action to recover equity interests in the companies established by defendants 

and unpaid compensation per his. employment agreement with defe11dants. Plaintiff's complaint 

alleges three causes of action, i.e., two causes of action for breach of contract, and a third cause 

of action pursuant to New York Labor Law § 198 [1-a] (NYLL) for unpaid wages 
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Defendants have now served a:pre:..answer motion for an order pµrsuant to CPLR§ 3211 

[ a] [ 1]. and [7] as follows: (1) dismissing only the third cause of action as against all defendants 

and, (2) dismissing this action in its entirety against only defendants Alport and Kabbes i/h/s/a 

Kabbas, individually. In support ofthe motion, defendants argue that the complaint fails to state 

a cause of action because (1) the choice of law clause in the employment agreement dated 

11/5/2021 designating the laws of Delaware as the governing law precludes a NYLL wage claim 

(Feldman vSmart Choice Communications, LLC, 41 AD3d 343 [l st Dept2007]);, (2) NYLL 

§ 198 [1-a] does not create a substantive right or cause of action, only a remedy; and (3) an 

executive earning more than $1,300 per week is exempt from the provisions of the NYLL (see 

In response, plaintiff has servecl a cross-motion for an order pursuant to CPLR § 3025 [b] 

granting leave to amend the c01nplaint to plead NYLL § · l 91 and to lift the stay of discovery 

pursuarttto CPLR § 3214 [b]. 
. . . . . 

a) CPLR § 3211 [al [11 

"Antotion pursuant to CPLR § 321l[a] [1] to dismiss the complaint on the ground that 

the action is barred by documentary evidence. may be [appropriately] granted only where the 

documentary evidence utterly refutes the plaintiff's factual allegations, thereby conclusively 

establishing a defense, as a matter oflaw" (Karpovich y City of New York, 162 AD3 d 996, 997 

[2d Dept 2018] citing Mawete v Landau, 130 AD3d 986, 987 [2d Dept 2015]; see qlso Beal Sm,; 

Bankv-Sommer,_ 8 NY3d 318,324 [2007]._[The construction of an unambiguous contract isa 

matter oflaw.] and.Goshen v Mutual Lifeinsurance.Co .. -.oJN.Y,98NY2d 314,326 [2002]). "To 

constitute 'documentafy' evidence, the evidence must be unambiguous, authentic, and 
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·undeniable" (Karpovich v City oi New York,_ 162 AD3d at 997-998; see PrQft v L~wfn ·& Bag/fa, 

1.50 AD3d 908~ _90_9 [2d Dept 2017]). 

b) CPLR § 3211 [al [71 

The allegations jn a complaint must ·he sufticient to state all of the, necessary elements of 

a cognizable cause of action to survive a motion ·to dismiss (See Rovello v Orofino Realty Co;, 40 

1'lY2d 633, 635[1976J; CPLR§ 3211 [a] [7]). When determining such a motion, tlurCourt must 

.accept the factual a:llegatio:ti.s in the complaint as true and "1;tccord ·plaintiffs. the benefit of every 

_po$sible favorabl(;l ipference ancl determine .only whether the facts-as alleged fit into any 

cognizable legal theory" (Leon v Martinez, 84 NY2d. 83, _8 8 [ 1994]). 

Defendants bear the burden of establishing: that a complaint "fails tci state a viable caus~ 

of action" (Martinez v NYC Health-and HospitalCorporatfon, 22JA.D3d, 731, 732 [2dDept,~ 

2024}; a.ndBoardofM~ts. of ](JO.Congress Condominium vSDS Congress, LLC, 1~2AD3d478, 

480 [2cf Dept. 2o"l 7]). Once defendants submit~vident1ary ·D1ateri_al. in support of a: C:PLR §3.211 

[a] [7] motion, "the criterion then becomes whether- [plaintiff] has _a cause cif.action;-:n9t wheth~r 

[he]has s4ited one (id). 

When the Court considers evidentiary material outside the.piea:dings.and the-motion is 

i:Lot conyerted to .one for s1lllllllazyjildgment~ "the question becomes whether- the plea,der has a. 

cause of action, not whether the pleader has stated· one and., unless .fr has be.en shown that a 

material facfas. claimed by- the pleader is not a fact at all, and unless itc3ll be. said t.hat.-p:o 

siw.iificarit clisplite exists reglll'ding it, [a] dismissal should not [be granted]" (J3oard of M_gr,s. of 

100 Congre$s Condominium v.SDS Congres~; LLC, I 52AD3d 480). 
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c) Cho foe of Law 

Un.detthe New York (:ommon law rµle, Inatters of procedure ate governed by the law of 

the forum and.,Sihce matters of substantive law f~l wjthin a.choice of law analysis, the Courts 

will apply contractual choice of law clauses only to stibstantiv1;:: .issues (Matter of Fr(lnke/ :v 

CiNcorp Ins. Servs,, lnc.,-80-AD3d·280;-285-286 _[2010] [italics adde4]). this is because when 

the parties contra~~ually agree to a choice of.law_ provision, 

.. ; they ·1ntend thatthe law of the·chosen state - and no other state -.ill [ s·ic]be­

applieq.. hi such a s~niati,on, the chose state's substantive law - but not its 

common law conflict of law principles or statutory choice oflaw directives-'is to 

be applied, __ unless th~·-parties expressly indicate.otherwise. (Ministers & 
Missionaries Benefit Board v. Siiow, Z--6 NY3 d466, 468 [2015]), 

This principle is grounded in the basic precept of coritract interpretation that agreem·ents 

should be con$trued. to effectuate the parties' intent'' (Welsbach Electric CQrp. v Mas.Tee, N. Am,, 

Inc;, 7 NY3d 624; 629 _[2006-]), As._such, ''New York courts should not.enga~e in. any coµflicts 

analysis-where the .parties include a choice-of-law provision in their contrac.t''(Mintsiers &. 

Missionaries B_enefit Board y. ,Snow, 26 NY3d, 4 74-4 75). 

Howeyer, New York _cpurtf:l a:re_ reqµiied fo depart from this general principle -and "apply 

-the law of the·:·state, with the _.lllost-significant relationship [to] the. pa.rticular··issue· inconflict'-' 

(Indosuc_z Intl; Fin. v N_dtiimal Res(!rve Bank, 98 NY2d 238, 245 [2002], citing ieevf& Sonsv 

Grindlays Bank, 37 NY2d 220; 226-"227 [1975])~ 

d) Anaiysis 

Although the .choice oflaw clause.in the 11/5/2021 employment agreement evinces an 

unambiguous intenttCl apply D¢1aware's substimtivelaw{Ministers &.MissionariesBenefit 

Board v. Snow, 26 NY3d 4(i8), defendants' reliance on Feldman· v Smart Choice 
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Communications, . LLC, supra, that plaintiff cannot assert· an extra-contractual. claim pursuant to 

the NYLL is misplaced. In Feldman, the choir:e of law clause read as follows: 

12. OApplicable Law. This Agreement shall be· governed in all respects, whether as to 
validity, construction, capacity,perforny:mce or otherwise, by the laws ofthe State of 
New Jersey. (italics added). 

More importantly; the Second Department has rejected this interpretation {Twin/ab 

Corporation vTerryPaulson, 283AD2d 570, 571 [2d Dept 2001] ["{T}he choice oflaw 

provision ... did not preclude the plaintiffs from asserting a tort cause of action [] based on [a] 

Florida statute.]). The choice oflaw provision in Twin/ab stated; inter alia, that the ''validity, 

interpretation, construction and performance" of the agreement would be governed by and 

construed in accordance with NewYork law."(id). Nevertheless, the "governing law" clause 

before this Court does not recite any ofthe foregoing language (see NYSCEF 35, p.5 

["Governing Law: This offer letter shall be governed by the laws of Delaware, without regard 

to conflict of law principles."]). 

The clause in plaintiff's employment agreement does notdemonstrate a clear intent to opt 

out of the NYLL. New York state has the greatest interest concerning the third cause of action 

because NYLL defines an important state interest to provide statutory protections to employees 

within its borders (id). 

Plaintiff, as the Chief Financial Officer, was to receive a combined annual base pay from 

all three entities of $90,000.00, which exceeds the cap imposed by NYLL § 198-c [3] (NYSCEF 

3 5, p. 7). The complaint is. devoid of factual itllegations concerning plaintiff's day-to-day duties 

to estabJish that he was. not employed in a "bona fide executive, administrative or professional 

capacity" (NYLL § 198-c [3 ]). Plaintiff;'s opposition only addressed whether the allegations in 
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the complaint established that he wasnotan.executivewithmanagerial duties to hire, fire and 

supervise employees (NYSCEF 46, pp. 9-10). The remaining two categories were unopposed. 
.. . . . . . . 

The description of plaintiff's duties in the contract cmiclusively arid uriarilbiguously· 

establishe.s that plaintiff was exempted from the protections of the NYLL under the broad 

categories of "administrative or professional capacity" with an equity interest in the companies 

(Karpovich v City of New York, 162 AD3d 997-998; CPLR § 3211 [a] [l]),< Further, the contract 

permitted plaintiff to e_ngage in non~ wotk telated activities during_ business time provided that a 

majority of his business time was devoted to the company (NYSCEF 35, p2). Based on these 

facts, the complaint together with the employment agreement establish that plaintiff does not 

have a cause of action under the NYLL (Martinez v NYC Health and Hospitql Corporation, 223 

AD3d 732; Board ofMgrs. o/100 Congress -Condominiumv SDS Congress, LLC, 152 AD3d 

480). 

Based on the foregoing, the third cause of action fails to state a cause of action under 

NYLL§l 91, 198 or 198.;c (Leon v Martinez, 84 NY2d 88). The first and second causes of action 

are also.dismissed only asto the individual defendants as plaintiff has not-opposed this branch bf 

defendants' motion. 

Plaintiff's motion to ainend the complaint is denied based on the failure to submit a 

proposed amended complaint "clearly showing the changes or additions to be made to the, 

[complaint]" to esta,blish that plaintiff has a Cause ofa.ction (CPLR § 3025 [b]). In plaintiff's 

memorandum of law; there is ,a request forJeave "to amend the Complaint to add a. citation to the 

statute, notiI1g Defendants' violation ofLabor Law§ 191"_(NYSCEF 46, p;7, fu.3). The addition 

ofjust the citation without more wo:uld not defeat qefendants' motion to dismiss; As stated 
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above, the allegations concerning plaintiff's day-to-day duties in the complaint do notestablish a 

violation ofthe NYLL. 

Plaintiff's motio_n to lift the stay of discovery is granted to the extent that discovery shall 

proceed after defendants serve an answer to the complaint inaccordance with CPLR § 3211 [f]. 

Once an answer is served; discovery in this action shall proceed. 

The Court has considered the parties' renrnining arguments and finds same to be without 

merit. 

Accordingly, it is hereby 

Olm ERED that defendants' motion pursuant to CPLR § 3 211 [a] [ 1] Etnd [7] dismissing 

the third cause of action only against all defendants is granted (MS 003), and it is further 

ORDERED that defendants' motion pursuant to CPLR § 3211 [a] [1] and [7] dismissing 

this action in its entirety against only DAVIDALPORT and JASON KABBES i/s/h/a JASON 

KABBAS individuallyis granted (MS 003), and it is further 

ORDERED that plaintiff's motionto amend the complaint pursuantto CPLR § 3025 [b] 

is denied (MS 002),_artd itis·further 

ORDERED that plaintiff's motion to lift the stay ofdiscovety pursuant to CPLR 

§ 3214 [b] is granted to the extent that discovery shall proceed after defendants serve .an answer 

to the complaint in accordance with CPLR § 3211 [f](MS 004); and it is further 

ORDERED that upon filing proof of service of this Order with Notice of Entry with ten 

( 10) days of entry in NYSCEF, the Clerk of the Court shall amend the Clerk's minutes to reflect 

the.new caption as follows (MS 003): 

526892/2024 
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SUPREME COURTOF THE STATE OF NEW YORK 
-COUNTY OF KINGS 
.-· ---- ... -------------------· -------------· --- ·------------··· -------- ~x 
AMIR RA.HNAMAY-AZAR, 

Plaintiff, 

-against-

BRIDGE CITY COLLECTIVE; LLC, GSCC, 
MANAGEMENT LLC, OHCC, LCC, UHCC, 
INC., FSCC, LLC, AND HCCC, LLC, 

Defendants. 

------· .· ·-. ------------. -------. ----------- . ---------- .. ---------· ---X 

This constitutes the decision,md order qfthe Court. 

For Clerks use only: 

MG __ 

MD __ 

Motionseq. # ___ _ 
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Hon. Anne J. wern, J.S.C. 
Dated: 6/2/20 5 
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