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At an IAS Trial Term, Part 75 of the
Supreme Court of the State of New York,
Kings County, at the-Courthouse locatedat
360 Adams Street, Brooklyn, New York on

. - the 9 day of June 2025
PRESENT HON.ANNE J. SWERN, J.5.C.
BHIM SHRESTHA, DECISION & ORDER

_ _ Index No.:  512508/2022
Plaintiffs,
Calendar No.: 31
-against-
o o . Motion Seq.: 004 and 005
TRICAR TRANSPORTATION, LLC
and JESUS PALOMO RODRIGUEZ,

Defendants. X
Recitation'of the following papers as required by-CPLR 2219(a). :
' ' Pdpers.
Numbered

'D'g:fendants.? Notice of Motion, Affirmation,

Affidavits and Exhibits. INYSCEF 92-101).c.ccovniriniricnrnn. et rsasaass .1,2

Notice ofCr'oss-Moﬁ‘dn,AfﬁnnatiOn in Support and:

in Opposition to:-Motion to Reargue (NYSCEF 103-107) .vecevnvinciirnncnns w4

Upon theﬁ)regoing papers and cy'ﬁ‘er oral argument, the decision.and order of this Court
is as follows:

This is an action for personal injuries sustained. by plaintiff in an automobile accident on
1/6/2022.

Defendants have now moved this Court for an Order pursuant:to CPLR :§ 2221 [d] and [e]
granting leave to renew and reargue this Court’s Order dated 1/30/2025 that gran_'t_ed plaintiff’s
cross-motion for sanctions to the extent that defendants shall pay plaintiff’s attorneys costs in the

L4

amount of $200 {MS 003;-$155 in attorneys” fees-and the $45 fee for the cross-motion).
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PROCEDURAL HISTORY .

Defendants previously served a motion foran ordet pursuant to CPLR §3025 [b] te
amend their answer to include a counterclaim and affirmative defenses of fraud based on
unsithstantiated allegations that based on their “investigation into this claim, it has been
determined that plaintiff is committing a fraud by claiming-to be involyed in an accident that-did
not occur” (MS: 002; NYSCEF 64, 16). In the prior motion, defendants alieged without.
specificity that “many of plaintiff’s medical providets are cithet defendants in RICO suits:
presently pending or will be defendants in upcoming RICO suits based vpon fraud™ (id. 7). In
opposition, plaintiff’s attorney submitted a dash cam video of the ‘accident (MS 002, NYSCEF
74) that was, previously exchanged in discovery (MS 002, NYSCEF 73, 8). Defe'rfdants do not
deny that the video-was exchanged prior to the filing of their motion. |

In response to the prior motion, plaintiff’s cross-moved an order awarding sanctions, for
filing a frivolous, meritless and defective motion. On. 1/29/2025 (the day before oral argument),
defendants ¢-filéd a letter withdrawing their motion (MS 002, NYSCEF 75). However, plaintiff
objected to this withdrawal stating that the motion should be withidrawn with prejudice’ to prevent
defendants from harassing plaintiff-with [further] ftivolous motion practice (MS- 002, NYSCEF
76). In‘tesponse to plaintiff’s letter, defendants filed opposition to the.cross-motion at 8:40 a.m,
on 1/30/2025 (the return date) (MS 002, NYSCEF 77-82). Defendants failed to appear for oral
argumeént to request ani adjournment based on the late service of the opposition. Thetefore, THE
Couit rejected defendants® opposition as late. The .Courr't held that the opposition was a,re]_il,"y,ih
disguise to cure the deficiencies in their initial motion papers. The Courf noted in its decision
th;t défendants’ opposition consistently refers to.a fraudulent scheme between the medical

providers and plaintiff’s attorneys “Gorayeb & Associates” (MS 002, NYSCEF 77, 119, 14, 16,
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17 anid 24), However, plaintiff's counsel is Blefterakis; Elefterakis & Panck. The Court also
found that défendants consistently submitted form affirmations without regard to the facts of this
case. _‘ 4 |

By an order dated 1/30/2025 (NYSCEF 84 and 85), the Court denied defendants” motion
based on its failure to -pﬁt'-fonh admissible and meritorious evidence to ésta_b;lish that the
happening of plaintiff’s accident was (1) fraudulent and (2) part of a fraudulent scheme (See
Linares v City.of New York, 233 AD3d 479 [1% Dept 2024]). Defendarits did not-establish that
either plaintiff or his attorneys are part of the alleged RICO enterprise or.included as gither
named d‘e:fcndants; or alleged non-party co-conspirators in the RICO complaints. Moreover, “the
unproven allegations of fraud against plaintiff’s medical providers in the RICO complaints.do
not, without more;” establish affirmative defenses and counterclaims for fraud (Linares v City.of
New York, supra). The question of wheéther. defendants may cross-examine the plaintiffand his
treating physicians at tiial coricerning the facts alleged in the RICO complaints was referred to
the trial court.

In the same order, the Cotit granted plaintiff*s cross-motion for sahictions to the ‘extent
that defendants were to pay plaintiff’s attorneys costs in the amount of $200, i.e,, $45 to file the
cross-motion and $155 for time expended in opposition to defendants’ motion. The balance of
plaintiff’s cross-motion for discovery was. ic_l'(:nie‘d as moot, '

‘The Court grants defendants’ sivotion for an order pursuantto CPLR § 2221 to reargue
that portion of the Court’s 1/30/2025 order granting plaintiff’s cross-motion and upon

reargument, the-Court clatifies and adheres t6 its initial determination.
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Defendants’ Motion to Reargue (MS 004)

a) Fraud
A party must establish all the elements of New York comumon law fraud.cause of action
by detailing the misconduct that constitutes the wrong (CPLR § 3016; Scifov Taibi, 126 AD3d
777, 778 [2d Dept 2015]). The élements of fraud are 1) a representation of material fact, 2) the

falsity of that representation, 3) knowledge by the party who.made the representation that it was

false when made, 4) justifiable reliance by the claimant, and 5) a resulting injury (id.). However,

allegations of *a mere conspiracy 10 commit a-tort is never of itself a cause of action” (Alexander
& Alexander, Iric. v Fritzen, 68 NY2d 968, 969 [1986]). Unlike a federal RICO cause of action:
that is a creature of statute (see The United States Racketeer Influenced and Corrupt
Organizations Act [“RICO™], 18-U.S.C. §§ 1961, 1962 [c), and 1964 [c]), allegations of a
fraudulent conspiiacy merely provide the predicate basis for an othietwise actionable tort or
contract claim but-do not constitute a “freestanding ¢laim for conspiracy” under New York
common law {Carlson v American International Group, Inc;, 30 NY3d 288, 310 [2017]),
Defendants and their insurance carrier cannot establish affirmative defenses or
independent counterclaims for fraud under New York common law (Breton v Dishi, 234 AD3d
432 [1% Dept 2025); see also Broughtonv 553 Marcy Avenue Owners LL'C; __AD3d__, 2025
NY Slip Op 02992, *3-4 [1% Dept 2025] [The Court rejected defendants’ proposed amendment
based on unproven allegations of fraud in two federal civil RICO actions, that plaintiff may have
conspited with his counsel and medical providers “to fabricate his accident and file false |
insuranice and personal injury claims.”); dnguisaca-Morales v.5t. Paul & St. Andrew United

Methodist Church, __ AD3d.__, 2025 NY Slip Op 02712, ¥2 [1* Dept. 2025] [*The unproven

allegations of fraud against plaintiff's counsel are insufficient to support a claim for fraud against
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plaintiff”); Linares v City of New York, 233 AD3d 479, 480 [1* Dept 2024] [“The unproven
allegations of fraud against plaintiff's attorney and medical provideis in the RICO complaint do
not, without more, warrant a counterclaim for frétud,aga_ihst.plain'tiff himself.”]):

Here, defendant’s proposed answer alleges, inter-alia, that plaintifl pursued a course 'o'f.
medical tréatment to-address “non-existent” or “preexisting unrelated degenerative conditions” to
induce defendants” reliance in & fraudulent personal injury claim against defendants (NYSCEF
65, 1927-34). However, any-such misrepresentations were not made to ¢ither the named
defendants or their.insurance carriers. Under t,_hcs;: facts, defendants have not alleged and c@nof
prove that defendants and their insurance carrier justifiably relied on the alleged
misrepresentations and incurred damages as they have denied the allegations in their complaint
and continiie to defend this action{(Breton v Dishi; 234 AD3d 433; Anguisaca-Morales v St. Paul

& St. Andrew United Methodist Church, 2025 NY Slip:Op 02712, *2). Any potential claim of

fraud belorigs to the no-fault or health carrier who rendered payments to plaintiffs” doctors

namied in the RICO litigation. If plaintiffs’ ¢laims are proven to be frandulent, defendants’
remedy is t'o‘,'s,ee,k sanctions under CPLR. § 8303-a (Brefon v Dishi, 234 AD3d 433).

Finally, “there is no necessary logical correspondence between the allegations contained
ina RICO complaint...and the actual facts of [plaintiffs’] accident” because rieither plaintiffs.nor
their counsel are hamed or mentioned'in the RICO action pending in the United States District

Court; ‘Thus, defendants’ purported “good faith basis” for believing plai‘ﬁtiffs’-accident or

injuries are fraudulent does not logically follow.” (Luna v Carthage 124 L.F, 2025 NY Slip Op.

30561[U] [Cohen, J., Kings County]).
Accordingly, defendants could not establish all the elements constituting a New York

claim for fraud '(Alexandqr & Alexander, Inc. v Fritzen, 68 NY2d 969 and Carlson V»A_me'n'ca?z
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International Group, Inc., 30 NY3d 310). The proposed amendments were palpably impropet

and devoid of merit (Breton v. Diski, 234 AD3d 432 and Linares v City of New York, 233 AD3d

480).

a) Defense Counsel’s Statements in. MS 002

The Court-now clarifies its decision dated 1/30/2025 concerning defense counsel’s
statements in the underlying mQt_ip’n‘ to amend the-answer. ‘The decision was not based on thg
Court’s belief'that defense counsel made a “bold-faced lie” that the accident never occurred
(NYSCEF 93,918). The attorney who has submitted an affirmation in support-of the ourfent
motion-is not the atiorney who.did so in the wnderlying metion, In.the underlying motion, the.
attotney affirmed thiat; “In Deferidants” iqv_esi:i_gation of this claim, it has been determined that the
Plaintiff is comniitting fraud by claiming to be involved in an accident that did not oocur”
(NYSCEF 64, 96). It was the Court’s belief that:the prior attomney, overlooked the video in the
file. The decision to impose sanctions was based, ih part, upon the fact that-onie it was pointed
out by plaintiff’s counsel, defense counsel refuseéd to withdraw the motion.

b) The Court’s Rt?liance on Linares vy City of the New York

The Court further clarifies that it did not rely on Lingres v The City of New York when
imposing sanctions in the form of reasonable dttorneys’ fees. Altbough defendants may have had
a_-legitiﬁate interest,in defending itself; the attorneys’ qonduct-'-in failing to respond to plaintiff
and then waiting until the day before the return date to withdraw the motion to-amend the -
answer. Moreover, instead requestinig an adjournment of the cross-mtion in wiiting or-at-the
calendar to serve opposition, defendants filed opposition on the moming of the return date at-

8:40a.m. before oral argument and then failed fo-appear NYSCEF 77).
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The Court hoted in the 1/30/2025 brd'er that this affirmation was actually a reply to the
motion to amend. This finding was based on the fact that despite previously withdrawing the
motion, the attorney continued to argue the validity of the withidrawn motion and in the
“Wherefore” clause, requested that “defendants mation be granted in its entirety and plaintiff’s

cross-motion denied in all respects” (NYSCEF 77, p. 8).

Per the Part 75 Motion Rules publicly available on the W.nycoMs. gov, the Court
conducted a first calendar call at 10:00 a.m. and a second'call at 11:30 a.m. Defendants failed to
appear at either call to request an adjournmient or request that the Court é‘ccept the late filing ovet
plain‘tiff ’s-objection and qraliy argue the motion, requiring plaintiff'to wait until after the 11:30
a.m. before the Court would mark the motion submitted. (

Based on the foregoing, the sanction of $200 was imposed based on defense counsel’s

disregard for the accuracy of his affirmations, the CPLR, the Part 75 Rules and plaintifPs time,

Plaintiff’s Motion for Sancfions (MS 005)

Plaintiff has once again cross-nioved for sanctions.asserting that defendarits’ motion to

reargue is frivolous and the several misstaternents of facts concerning the underlying motions. In

* sum, plaintiff argues that “Iistead of admitting their own mistake, Defendants double-downed on

their error and attempt to claim they never statéd that accident did not occur” (NYSCEF 104,

953). Additionally, the attotney who submitted the affirmation in the underlying motions has

recently been sanctioned $8,262:65 for engaging in similar litigation tactics (NYSCEF 105),
Therefore, this pattemn of conduct i1s intentional.

At this time, the Coutt is declining to.imposé sanctions against the attomey:in the current
motion who set forth certsin inaccurate statements concerning the uriderlying motions.

However, the attorney and law firm ate warned that should this pattern of conduct oceur-in the
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future, the Court will impose fuither and more Substantial économic sanctions agairist the

lawyers and law firm.
The Courthas considered the parties’ remaining arguments and finds same to be-without

merit.
Accordingly, it is-hereby
ORDERED that defendants’ motior dii order pursuant to-CPLR § 2221 granting renewal

and reargument of this Court’s Order dated 1/30/2025 and denying plaintiff’s cross-motion for

sanctions is denied (MS 004), and it'is further
 ORDERED that plaintiff’s cross-motion. for additional sanctions is denied (MS 005).

This constitutes the decision and:order of the Court.

“For Clerks use only: Hon. Ak l . JS.C.
' Dated: ;!9/2025'
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