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I 1 

At an lAS Term, Part FRP-5, oftheSupreme 
Court oftbe State ofNew York, held in and for 
theCountyofKings, at the Corn1house, at 360 
Adams Stteet, Brooklyn, New Yorki 01ithe 

day of 

PRESENT: 

Hon. cr;:arolyn Mazzu!Genovesi; 

---1------------'-------------x 
i 

HSBC BANK USA, r,A.; 
; 

Plaintiff, 
-agaiif;\'t-

DINA DAVID et. al.j 

Defendant, 

----+-------~------------x 

JUN 16 2025 

Index No.: 518076/16 

MS #2 & 3 

DECISION AND ORDER 

Recitation, aslrequired by CPLR §:2219 (a), of the papers considered inthe revievv of this 
Motio1: ! . 

Papers 
Motio 1 (M~ 2) 
Opp/C ross (lv[S 3} 
Reply Opp to Cross 

Number~d. 
_1 
_l 
_l 

Upon the foi·e:going cited papers, the Decision/Order on this Motion is as follows: 

Plaintiffmov~s for an e;,;:tension i)ftime to file a note of issue and to compel Defendantto 
\ 
i 

respor d to its previmjsly served discovery requests and appear for a deposition (MS# 2). 

i 

Defeniaht-while no{ direclly opposing the relief requested by Plaintiff- cross-moves for 
I . 
i 

rcnevv'fl.i of Plaintiffsj(denied) 111ntion for summaty judgment a11d, thereupon, dismissal.of the 

i ristai1 action as tm ti1~ely { lvfS # 3). Plaititi ffop11ose:s. . 
j 

l. 
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! 
Plaintiff's prerumptive predecessor in interest,.1-ISBC Mortgage Corporation (USA) 

i 

comm need a prior aqtion to foreclose the subject mortgage onApril l, 20()8 {Index No. 

10716, 2008). The 2o;os action was disC()llti11ued by.Justice Bruce M. Balter; by Order dated 

June Ir, 2009, and ,"tered on June 23, 2009, HSBC Mortgage Corporation (USA) commenced 

a secotd actrnn toforrclose the sub.1ect mortgage on May 1, 2009 (Index No. 10806/2009). By 

Order ated Septemhtr 15. 20 l l, and entered on August 9, 2012, Justice Martin JvL Solomon 

dis mis ·ed the 2009 a1tion and associated notice of pendency sua sponte, as HSBC Moitgage 

Corpo ·ation (USA) friiled to move to appoint a referee. HSBC Mortgage Corporation (USA) 
I 

move to restore thet009 action, on Novc::mbet 12,2015. Justice Martin M. Solomon denied the 

! 
mcitio to retore, by Qrder dated April 21, 2016 and entered April 22, 2016. 

This action \V~~s cornmenced on Octobe1' !J, 2016. By Order dated October 31, 2018 and 

! 
e-ntere I m1 Novembe1j 8,2018, Justice Noach Dear denied JJlaintiffs prior rnotion forsummary 

judgm ntand found tfrntissues oUact remained "as to the timeliness ofthis action ai1d Plaintiffs 
\ 
i 

comp[ ance with RP1PL 1304." 

Defendant argues that this action is nowtime-barred, under the recently enacted CPLR 
\ 
i 

205-a Under CPLR 12221 ( e), a motion for leave to re11ew ';shal I be based upon ne\v facts not 
i 

offere On the prior uiotion that would change the prior dctermii1ation or shall demonstrate that 

there I as been a change in the law that would change the prior determination!' The Foreclosure 

Abuse Prevention Act of 2022 (FAP A) "ame1tds CPLR 20.5 to provide that it no longer applies to 

m:ortg· ge foreclosurelactions (CPLR 205 [ c ]Land creates a new: statute, CPLR 2Q5:...a .. " {USBm1k 

Nat it>, a I A.ssoci u ti on Iv Fcp:, 2 16 AD3 d 445, 446 [ 1 st Dept 2 0231), In Deutsche Bank l\! u.t i onct! 
' . . 

l 
· Th1st .. /im1pany v Za~, 235 AD3d 839, 843 (2d Dept 2025]; the Appellate Division; Second 

. . I . . 
Depar ment held that IF APA'.s addition of CPLR 205....:a: is rettoactive. CPLR 205:.....a alkw.·s a 

. ~ 

! 
2 
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! 
plainti·f to commencq a new action \Vithin six months following the termination of an initial 

i 

' action; unde1· certain ~pecific circumstances, CPLR 205-a( I) includes a provision that CPLR 

205(a] does not have,l\vhich provides "a successor in interest or an assigi1ee of the original 

p[ainti T shaU not be J?ermitted to commence the ne\v action, unless pleading and proving that 
! 

' such a ·signee is actin~ on behalf of the original plaintiff.'' The six-year statute oflimitations 

began orun on May ~, 2009, whe1i the secmtd action \Vas con1.mei1ced accelerating the mortgage 

( US'. ank Trust, NA Iv Aorta, 167 AD3d 807 [2d Dept 2018]: GMAT Legal Tille Trust 2014-l v 

Kai or, 213 AD3c\ 91 ~, 916 [2d Dept 2023]). If the C:PLR 205-'-a toll applies, this action niay be 
I 

timely; if plaintiff cat\not benefit from CPLR 205-a, this action is time-barred. 

In the compki~11t. plaintiff states that the "mortgage was assigned front HSBC Mortgage 
I ·-

Corpo •ation (USA) tt~ HSBC Bank USA, N .A., Phiintiff, by Assigi1ment ofMortgage dated 

Augu t22, 2011 reclirded on September l, 201 L.:' Howevet, plaintiff does notplead orprove 

that it is acting on be~alfofHSBC M()rtgage Corporation (USA), the plaintiff in the two prior 
\ 
i 

action,_ Plaintiff thetefore cannot benefit from the toll provided by CPLR 205-a. 

In oppositionJ plaintiff contends that the 2009 action was never "terminated'' for the 
\ 
i 

purpo e of CPL R 20$---:-a, because plaintifh.vas never served the dismissal order with notice of ! . . . . . 

entry. For thepurpos~ of CPLR 205....,a," 'terrninatim1' t'if the p1"ior action occurs wbenappeals as 

ofrigll tare exhauste4" (US Bank NatioiwlAssociatiori v C;oleman, 215 AD3d 780; 783 [2d 

Dept t023]), The ridht to appeal expiresJ0 days after service ofan order with notice ofentry 

(US. tm k Na /ion.al r,,so,c i a/ion \'. Corcuer<1. 2 I 7 AD3 d 8 96, 8 98 [2d Dept 2 023]; CPLR 

55 l 3[f]). However, tfc extension of the. termination date pendiqg the exhausti011 ofan·appeal 

"!lpp I jes only Whete in. n ppenl was availahl e a11d was i11 faci ta~en" ([). S. Bank Na tiona I 

Assoc 'atim'I a;,: TtustJe fi)1• R.MA C Trust, Sei'ie;\· 2016-CTT v Farrel/, 200 AD3d l 707, 1708 [4th 
! 
j 

3 
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Dept .,021] quoting S~egel & Connors, NY Prac § 52 [6th ed2018J). Since no appeal from the 

di srn i s~al Order was 1v er taken, the extension for the purpose of appea,l does mt app I pnd the 

2009 ~ctJon was ternrated on August 9, 2012, the date ot the Order cbsm1ssmg the action, 

More ver, since CPLR 205~a(l) ,vus not ni.et the statute of limitations expired 011 May l,2015, . . ! . . . 

and th s case must beldismissed as time~barred. 

ln light of the!courfs determination that this matter is untimelv. the Court will not 
~ . . ·. ! . . . . .. .. . . . . ... ' .. . . 

' 
addres · plaintiffs mo:tion to extend the time to file a rtote of issue m1d to compel discovery. For 

the fo going teasonSk it is 

ORDERED lliat plaintiffs motion (MS# 2)is DENIED; and itis fotther 

ORDERED tliatthe branch of defendant's cross':'rnotiQli (MS# 3) to renew is 

GRA TED· and it is !further ·. ' . .. ·r ... -·. 

i 

ORDERED tl1at upon i"enewal, the Court finds there is no question of fact as to the 

timeli1 ess of this acti~n: and it is futther 

ORDERED t11arthe branch ofdefo11dant's cross-motion (MS# 3)to dismiss the 
\ 

c:ompl int as ti111e-ba+·ed is GRANTED and the complaint is. DISMISSED. 

This constitutes the dccisi on and order of the Court. 
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