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At an TAS Part FRP-5 of the Supreme Court of
the State of New York, held in and for the County
of ng;s at the Courthiouse, at 360 Adamns Street.
Brookiyn, New York, on the day of 202

Present: Hon. Carolyn Mazzu Genovesi JUL 0 1 2025
X

21ST MORTGAGE CORPORATION AS SERVICER
FOR KNOXVILLE 2012 TRUST,

Plaintift; DECISION AND ORDER
~against- . .
Index No:: 501061/2015

Mot. Seéq. 7 &.8
IFTIKHAR AHMED, NEW YORK CITY PARKING
VIOLATIONS BUREAU, NEW YORK CITY

TRANSIT ADJUDICATION BUREAU, AMERICAN
EXPRESS CENTURION BANK, ARROW FINANCIAL.
SERVICES LLC, ATTORNEY GENERAL OF THE,
STATE OF NEW YORK, BEIERSDORF, INC.,
COLORADO CAPITAL INVESTMENTS, CRIMINAL
COURT OF THE CITY OF NEW YORK, GREAT
PLAINS . CAPITAL CORP AS SUCCESSOR IN
INTEREST TO BANK OF AMERICA, N.A.
SUCCESSOR IN INTEREST TO FLEET NATIONAL
BANK, NEW CENTURY FINANCIAL SERVICES,
NEW YORK STATE DEPARTMENT OF TAXATION

AND FINANCE,.GE MONEY BANK, UNITED

STATES OF AMERICA - INTERNAL REVENUE
SERVICE, WORKERS COMPENSATION BOARD OF
THE-STATE OF NEW YORK. DAVID KHAN, NEW
YORK €ITY ENVIRONMENTAL CONTROL BOARD,
OPTION ONE MORTGAGE CORY, JOHN DOES

AND JANE DOES,

Detendants,
"The following papers were read on-this-motion pursuant to CPLR 22 19{a):
Papers _ NYSCEF Numbered
Motion (MS # 7), Affirmation is Support, _
‘Exhibits; Mémorandum of Law in Support 242253
Motion (MS # 8), Atfirmation, Affirmation. :
in Support, Exhibits 254-259
Atfidavitin Oppasition {MS # 8), Exhibits, 261-266
Plaintiff’s Reply Affirmation ' 267
Defendant’s Reply Aftirmation _268

I
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Upon the foregoing papers, plaintiff 21st Mortgage Corporation as Servicer for Iﬁioxw’i'llif:
2012 Trust, takes a renewed motion for summary judgment seée_kin_g. an order {I) gmnt_in%g
summary judgment (2) striking defendant David Khan's Answer a%nd’ Affirmative Defenses; (3)
granting. default judgment -a_g'a'in'S'[ the remaining defendants; (4) amending- the ecaption ab
requested; (3) appointing a referee to compute the amounts due; (56) granting: judgrenit 'ag_ajn:%t
defendant David Khan in the amount of $68,402.71 as.of December ]3 2019 basedupon Plai n‘tif{‘“'és
claim for unjust enrichment; and (7) for such other relief as this Court.deems just and propetr (Mb
#8), |

Defendant David Khan moves for summary judgment.;dismi‘s;s'in'g this foreclosure action as
barred by the statute of limitations, or iii the alternative granting leave to renew the Decision and
Ordet of Justice Larry D. Martin dated November 17, 2022.(MS #7") |

Relevant Procedure and Facls

In November of 2007, Whitman Mortgagee, a New York C:m]mrat_ion, the predecessor 1n
foreclosure action {2007 Action) on the subject property of this acl;io_n by filing:a Summons and
Verified Complaint {Index No. 44186/2007). Defendant Khan was given leave: to i‘ntervenée
because he purchased the property from defendant Ahmed. Plaintiff and deferidant. Khan filed a
Stipulation of ‘Discontinuance in the 2007 Action, dated 'No.ven'{lféjer’ 5, 2014, which was: So—
QOrdered™ by Justice Gloria Dabiri on June 18,2015. |

Om January 20, 2053, in between the date of the stipulation to discontinue the 2007 Ac_tioén
and when the stipulation was “So-Ordered,” plaintiff commenced thi;s__ second action (2015 Actimi)
by filing a Summens and Complaint. Defendant Khan was thie only property owner who timeléy

answered in the 2015 Action. Defendant filed an answer in March 20135 asserting, among other
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affirmative defenses, that the 2015 Action could not be maintained by reason of the pendency df
the 2007 Action because the mortgage is payable in installments, and an aceeleration of the entire
amount due began the running of the statute of limitations on the entire debt once the plaintiff

commenced the 2007 Action,

Plaintiff moved, inter alia, for summary judgment and defendant cross-moved, inter“ziliei}-,
pursuant to CPLR 3211(a)(4) and RPAPL 1301(3) to dismiss the .z;co.'m'p[aint' for Failure to: s’ee:k

leave of court to file the 2015 Action. By Order dated July 26, 2016, entered on August 4, 201 6,

Justice Noach Dear (J. Dear) denied the motion and cross-motion. J. Dear denied plaintiff’s
summary judgment motion because defendant raised issues of fact with regard to the timeliness 01
tlie action and additionally there was a questiori of fact as'to the afbi'lit_y of the bank’s affiant to
testify as to when her employer became the servicer of the loan. 'F.gurther,_ defendant’s motion to
dismiss pursuant to CPLR 3211(a)(4) and RPAPL [301(3) was -aii’s’o denied by J. Dear. L. Dedl
found that where there is a substantial identity of the parties, the 'tw'(j-_ actions are similar; the I‘e-_lié.t"
sought is substantially the same in both actions, and the court has b{'oad discretion in c;_l_e_ter-m'in_i_;_lég:
whether the second action is'valid when the plaintiff did not seek ]eazve of court and ancther act'iqén
is pending!. Additionally, the Supreme Court granted plaintiff leave to commence this 201_?5
Action, nune pro tunc, to the filing date. Defendant appealed the denia! of his CrOSs.-motiogn
pursuant to CPLR 3211(a)4) and RPAPL 1301(3) to dismiss the -.‘cqmpla_i'n't. |
During the period of time when the appeal was:pending, p:la;jn_tii"f made a motion to rene\érv'
its summaty judgment motion. By Decision-and Order issued on Oc:to ber 16,2017, ) ._'Dear-_deni_eéc’l
the plaintiff’s motion to renew. Plaintiff argued that this: 2015 Ac{tjion was timely filed since the

2007 Action was pending at the filing of this matter. Therefore, the issue of fact as to whether this

" The court cited Scattsdalé g, Co. v. Indemnity Ins. Corp. RRG, 10°A.D.3d 783, 784 (2d Dep't 2013).
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2015 Action was timely should not be determined at a trial, The court found that the 2007 Aqt-i_o_én
was discontinued after the statute of limitations had run and that thc overlapping pendency Of-ﬂi%@
actions did not render the 2015 Action timely. | I
On June 19, 2019, the Appellate Division: .S-econd_Departmém (173 A.D.3d 951 [2d Dcl:éi.t
2019]yaffiemed J. Dear's July 26, 2016, decision, and 'f_ound that _('_the.i now former) RPAPL 1301( 3)
2 did-not:prohibit plaintiff from commencing this 2015 Action. The app__el_latc court found 1301 (’%)q
> purpose was to shield the mortgagor from the expense of iwo independent actions at the samée
time. Moreover, the Second Department found that since the 2007 Action had not becn
discontinued at the time the 2015 Action was filed, plaintift should have sought leave of court m
the 2007 Action. However, under the ¢ircumstances of the facts.of this case, where the sti p_u'la'{ioin
to discontinue was signed (but not entered as an order) prior to t-he-.z-ﬁling of the 2015 Action, the
courl found that the defendant was not prejudiced by plaintift’s 1_’ajiiure to comply with RPAPE;
1301(3), because the-stipulation to discontinue the 2007 Action had already been signed prier tn
the ﬁl'i'ng_ of the 2015 Action. Additionally, regarding defendant’s d:i_-s?missal motion pursuant to thée
RPAPL 1301(3) grounds, the court found that ‘there [was] anotheél-‘ action pending between.thée
same parties for the samecanse of action™ but the purpose of the statute was to shield the mo rtgag_(gr
from- the expense and annoyaice of two' independerit. actions ‘on ‘the same. debt. Eurtheét,;
defendant’s.appeal of the denial of their CPLR 3211(a)(4) grounds: that there was aiother El(.thl'l
pending, was also denijed by the court because under the c_i1*cums't§11ces of the case the. Supre.m%e
Court did not improvidently exercise its discretion in denying defehcélant’ s cross=motion to c'l_i"smiés

ot the grounds of failure to seek leave.

2'.On December 30, 2022, the Foreclosure Abuse:Prevention Act ("FAPAY) was éna"cfed, and- retroactively ﬂmen'det:i
RPAPL 1301(3). See infra. i

3The-appellate court interpreted this section beforé the added langtiage of the FAPA amendments.
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Thereafter, J. Dear scheduled a status conference on July 8, 2@] 19, because of the signifi Lﬁﬂf
period of inaction on the matter. By Order dated July 19, 20 !_9_',...apcl entered on September 13
2019; 1. Dear ordered plaintiff (o fite a motion, anote of issue or pr_c;_vide the court with .proo_f't_h%_t
thiere was ongoing loss mitigation within 90 days. On November 22, 2019, plaintift filed a note 01
issue’'in Supieme Couit: .

Subsequently, in May 0f 2021 plaintiff'again moved for re'néija’rai of'its motion for sUmm'aréy
judgment and defendant cross-moved for renewal vrging dismissal. Plaintiffargued that the C oult
of Appeals in Freedom Morteage v. Engel, 37, N.Y.3d 1 (2021} [ﬁr_ovid_ec[ a change in law thé%it‘
would have led to. a contrary tesult by hoth the lower court and th__e_é Appellate Division related to
its original summary judgment motion.

By drder on November 17, 2022, Justice Larry D. Martin den;i ed both the plaintiff’s :mojt"i_oén
10 renew and defendant’s motion fo renew. The ¢ourt found that \%fh’ile the Court of Appeals ln
Engel claritied that a discontinuance i a deacceleration of the ;11"101'tgage,. absent an cxpr'e'sés
representation that it is not discontinued, it did not change the '[’a;ct__ that deaccéleration is onléy
relevant if it occurs prior to the expiration of the statute of'limita_tionsi. The court found that b'ecau_siée
the 2007 Action was cemmenced 'on December 3, 2007, and the discontinuance was date,%d.
November 5, 201 4, the priot discontinuance was therefore untimeiy,- and Engel would not havé'e
aflected the prior outcome.. |

T. Maitin also. denied the defendant’s cross-motion Tor 1‘elie.W'al. Defendiant had argued thal
the action should be dismissed because it was filed beyond the _s_'__l_'auite--oE'_l'inlit'ati'o'ﬁs (which is the
same basis. for the motion to renew that is now before the -C(,mjrt_). J. Maitin found that the

defendant’s motion to dismiss was predicated on the co-pendency of the actions, which wds.

already determined by the Appellate Division in their denial of defendant’s motion to dism"‘g*
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Mareover, defendant asserted -that-.Engef was a c-hang_e in taw that qlil_ninat_ed any issue of faet as
to the timeliiiess of the 2015 Action. However, because.J. Martin 1'01;‘nd- the discontinuance did n'ciét
constitute a valid deacceleration and J. Martin determined the'law »ivas- still the same post- Enge{
in the Order dated November 17, 2022, ther¢ was no -'c'han_g'e inh h:ow the law would affect the
atiginal decision (or the Appellate decisions atfirmatior) of that tjri,ég,'inal deterntination.

Tmportantly for these issues before the court now, the courtéwhen it denied the motion to
renew in the November 17, 2022 Order, also discussed that.defendant did not originally s'ee‘ik_
dismissal based on the issue of the untimeliness related to the s_taﬁu_te of limitations. That ordér
deteimined thateven though bothpatties requested that the court coiwer't their-motions-to mo’_ﬁoné_s
for summary judgment which would have allowed the court to address the issue of the statute 01
limitations in fhe filing of the 2015 Action®, the court declined to do so. because all of thos%_e
arguments could have been raised prior to the expiration of the fii‘llt; to move and good cause mls
Tnot.:shown to consider the new igsue pursuant to CPLR 3212(a).

Thereatter, according to the parties at oral argument on t_h?esc mations, in November ol
2024 a judge assigned for a pre-trial conference required both'paréies te file memoranda .of ldW
regarding how the FAPA statutory changés made in. December of 2022, might impact the -tr_izéﬂ
since the parties® last motions t6 reriew were decided by J. Martin before that change in law. |

This court’s review of the internal couit case markings 'andg appeararices shiow that in the
UUCMS system that the parties appeared in the non-jury trial part On'é'l_\/_[arch 6. 2023, and thereaftézr
the next-court markings show that these motions were filed and heagd. on Jaruary 15, 2025, in thm

court’s part. Additionally, the court's e-file system NYSCEF provides that both parties’ p're.-tr'i_éll_.

¥ Plaintiff has asserted that under RPAPL 205(a), the tolling provision, that the 2015 Action was timely,
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mations were filed on December 30, 2024. Thereafter. there is no application by either party for
feave to seek permission to file new summary judginént motions.

Analvsis and Law

Plaintiff’s currerit motion for summary judgnient is a new niotion not based on its m'igim'éll
summary judgment motion which was denied. Plaintiff moves for s_L%lmmary'j_ud gment arguing th_ét
they have a prima facie case because they produced the mo_rtgageé unpaid note and evidence of
default. Further, because the defendant has raised the issue of standing plaintiff asserts that they
have proven that it was in possession of the note and that it cont%a’ins an indorsenent in bianék.'
payable to- plaintiff and has provided the written a'ssignm‘enf;s- prior to their pOSSGSSiOI}.
Additionally, the bank provided an affidavit establishing that the. 11;(-)1"6' contains an atlonge that iq
firmly affixed to-the note. Nevertheless, plaintiff™s motion papers do not address the issue that?a
new summary judgment motion with new documentation would be antimely and de not ad_dresis-_.
why it should be heard for good cause. Moreover, the court cannot, c_d_nsicle,r this motion as a moti_oén
to renew, as no change of law is present. Further, there was 1'10: order from a court grantinég
permission to file a new surmmiary judgment motion based on _go‘od.ééaiuse after being denied th"eéir
preﬁi‘Ous motion for summary judgment. |

CPLR 3212{a)} allows courts to set-a date after whicli no smin.mawf judgment motions carl
be made but requires the court to allow the parties at least thirty day 8 from the filing of the note 0]
issue to make such motion. If no date is set by the court, CPLR 3212(a) allows a su_lmnaréfy
judgment motien to be made**no later than one hundred twenty day;s_after the filing of the note ot
issue, except with leave of court on good cause shown.” | |

Here the court finds that plaintiff's motion for summary jiézdgme'nt {s untimely., b'e_causée'

gaod cause was not provided nor does this motion seek feave to file.a new summary judgment
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motion. Further, plaintiff*s mation cannot be treated as a motion to renew as the substance of the

plaintitf’s papers and argumerit are not related to the summary j_udgfment denied on July 26, 21
(CPLR 3213[a); Brill-v. City of New York, 2 N.Y.3d.648 [2004]). |

Defendant now moves for summary Judgment for the ﬁr’s’t:;tim'e seeking di'smissa’l_'of'tl*zlc
complaint for failure to file within the statute of limitatiens because Ethe 2015 Action was untime 1}
and/or for leave to renew I. Martin’s 2022-decision., .

Addressing defendant’s [irst motien for summary judgment, asserting that the 2015 _A_cti'cjén._

was commenced outside the statute of limitations, for the same reasons found supra regarding

plaintiff’s new motion for summary judgment, liere there is no prior motion seeking leave to file;
late summary judgment motion based on goad cause, nor does the current motion seek leave based

on good cause. Therefore, this court finds defendant’s ‘summary judgment motion related to the

statute of limitations claim is not timely and the court cannot consider it. (CPLR 3213[a]; Brilliv
City of New York, 2 N.Y.3d 648 [2004]).
The court next considers defendant’s motion to renew _'tl"le:orifgi_nal cross-motion, which W’.Ele_

a motion to dismiss pursuant to CPLR 3211{a)(4). That motion wfa_s_ based on the assertion that

plaintiff failed to meet the condition precedent of obtaining leave of court prior to filing 20 Is
Action pursuant to CPLR 3211(a)(4) and RPAPL 1301(3). H:oweixer, under CPLR 3211(e). ar13
defense baséd on a ground set forth in paragraph (a) subparagraph (1 ) (3), (4), (5Y 01 (6) is Waivabélé
if not raised in the original motion. Subparagraph (5) of CP-L-R"BZ}_I(a) includes a defense 'ba_s‘eécl
on the statute. of limitations and therefore plaintiff argues that th_e..slz-atu_te of limitations defense ot

defendant was ‘waived since it was not raised and cannot be considered in a motion to rencw.
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The court finds that it cannot consider defendant’s motion to renew under CPLR 321 i( 1)
based on the grounds that plaintiff filed the second action outside the statute of limitations, as
defendant did not raise it as a-defense in its first motion to dismiss.

Next the ¢ourt cansiders whether-a motion to renew should be considered if the changes-'@f
law under the Foreclosure Abuse Prevention Act (“FAPA™) law would affect. the 'Ol‘i_gin';al
determinations made with regard to the statute of limitations defense in J. Dear’s July 26, 2016
denial of both plaintiff’s summary judgment motion and defendant’s motion to dismiss.

The statute of limitations for a mortgage 1016(.10911[6 a(,tu}n is six years. U.S. Bank Trusr
N.A. v, Aorta, 167 AD.3d 807 (2d Dep’t 2018); CPLR 213(4) Unde1 the changes made in the
FAPA legistation, CPLR 2‘13‘(4) provides that:

4. [A]n action upon a bond or note, the payment of which i 13 secured by a mortgage upon
real property, or upon-a bond or note and mortgage se secured, or upon a mortgage-of real pmperly.ﬁ
or any Interest therein; _

(a) In any action on an instrument. described under rhn subdivision, if the statite uf
limitations is raised as a defense, and if that defense is based on a claim that the insirurient bt
issue was aceeler ated prior fo, or by way of conumencement of « prior action, a plaintiff shall be
estopped from asserting thar the insirument svas not validly accelerated; unless the prior action
vias dismissed based on an expressed judicial determination, n'zau’e upor a fimely inter posqd
defense, that-the instrunent was not validly aceelerated,

The law regarding acceleration of the tinie to start the statute of limitations is that; “When
amortgage is payable in installments, which is the typical practice, an acceleration of the entife

amount due begins the running of the statute of limitations on the entire debt.” Wells Fargo ch?k..

N.A. v, Rurty, 206 A.D.3d 862, 863 (2d Dep't 2022) quoting De'z_?;rschc Bunk Trust Co. Ams. v.

Marous, 186 A.D.3d 669, 670 (2d Dep't 2020). “Acceleration oceurs, inter alia, by the
cominencement of a foreclosure action wherein the plaintiff elects in'the complaint to call due lhe

entire amount secured by the mortgage.” GMAT Legal Title Trust 2014—1 v. Kafor, 213 A.’D.}_jci_

915, 916 (2d Dep't 2023).
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The court finds that the language under the refroactive. law: changes of FAPA would not
change the procedural determinations related to the filing of a CI:?LR 3211 motion asserting a
statute of liiitations defense. Further, the cowrt finds that the Ia:n_g?uage changes related to wheén
acceleration of the mortgage oceurs would not change the deterﬁiinati()ns:- made upon the labt
mation to renew that was denied on November 22, 2022, That dccis£011 made it clear that the ﬁl’in% g
of the second action was outside the statute of limitations but coulcﬁi not be considered because 1t
was not timely raised, Importantly here, defendant argues that FAPA does not affect thei’r-_is’s_uée
related to the expiration of the statute of limitations because ﬂﬂey assert that even if I“APA
legislation is not considered and the Enge/ case was not overtuled by the new statute, there is 110
affirmative: act of revocation of the acceéleration of the mortgage oceurring during the _si’x-_yeélr
perigd of the statute of limitations-which expired before the 2015 Azc'tion and therefore the actioin
is time barred without censidering FAPA's retroactive 'a’ppl_idat_ioni of the deacceleratioii of the
-mortgage. This makes it clear that the court cannot consider the méqtio_n to renew as the -chang'és:
in law do not impact the prior determinations made or the facts as théc-:y were when the CPLR 3211
motion was originally made in 2016. . I

The. court next looks to determine whether a motion to renew under CPLR 3211(a)(4) ien
failure to seek leave of court pursuant to RPAPL 1301(3) can be réé(msidered because therewzﬁ[‘s_
a change in law to that statute and defendant’s previous motion to r@mw was denied, right beﬂ)‘é‘e
the FAPA law changes were inade.

Defendant asserts that under RPAPL. 1301(3), plaintiff 't:fai'led- to seek leave of COLl%l‘t
pursuant to that statute and because seeking leave is a condition __;Jl‘éc.ede_nt io the com_menccl_netéit-
of the 2015 Action leave should not be considered. The court reco gﬁ'ize__s this is the same argu mcnt

rade inTis prior CPLR 3211 miotions. Except here; deféndant in his motion papers does not m_akée

10
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an argument related to the new language of RPAPL 1301(3) or why that language shoutd allo;w
the court to ¢consider a motion to renew in that the changes to -t’lé"le_: law would aftect the pri_cé}_r

outcome; Therefore, the court dees the analysis of the changes to R-PAPL 1301(3).

Consequéntly, the court looks to the language of the _St'atuté.-to determine if the change m
law affects the prior determinations in this matter, particularly 'wh?éther the filing of the .se'con%'i._
2015 Action, could be sustained without seeking leave of court Ull_dé@_l"thc changes in law. .

RPAPL 1301(3) in its entirety states;

While the action is pending or after final jiudgment for the plaintiff therein, no other action
shall be- commenced or maintained to recover any part of the mortgage debt, including an dction
to foreclose the mortgage, without leave of the-court irr which the: Jformer action was brought. The
procurement of such leave shall be a condition precedent to the commencement of . such (Jf‘he
action.and the failure to procure suchleave shall be a defense to.such other action. For purposes
of this subdivision, in the event such other action is copunenced wrtkaur {eave of the court, the
former action shall be deemed discontinued upon the commencement of the other action, un less
prior-fo the entry of « final judgment in such other action, a dr,fendmzt raises the failure m
comply with this condition precedent therein, or seeks dismissal thereof based tipon a gmund
set forth in paragraph four of subdivision (@) of rule thir ty-two hundied eleven of the civil
practice lmw and rules. This subdivision shall not be-treated as a stay or statutory prohibition for
purposes of calculaiing the time within which an action shall be commenced and the c!crzm
inferposed pufsuant 1o sections two hundred four and two hundy ed thirteen of the civil pr acf.fcc
lave and rules. (emphasis added). :

The court looks to the langnage of the two conditions after the subordinating conjunction
in the sentence, under RPAPL 1301(3) which states;
“For purposes of this subdivision, in the event such other: action is conuneficed w Hhmn‘
leave of the court, the formier action shall be deemed discontinied: upon the commencement of (f?c
other action, unless prior to the enfry of a final judgment in such orhcr action,

- dardefendant raises the /'E'ff.{'_m-'e to comply with this c‘oncﬁrif)n precedent therein,

- or seeks dismissal thereof based upon a ground sel forth in paragraph four of subdivi Sr(grz
(a) of rule thirty-two hundred eléven of the civil practice law and r ufe ?

> CpLiz 321 L{a)): (n) Molion to dismiss @cause ofaction, A party may inove fnrjudﬂinielil dismissing one or mare catlses nf"'l(':ii(in
asserted against him on the ground that {4} thiere ts another action pending betiveen Hic sdme pactiesfor the-same cause attaction in a'court. 0{ 111»
stale orthe Uniied Statest the court need nit dismiss upon this-grotnd bt iy make-sueh drder.ag Jm.tm requires,

11
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Here, in the first portion of the sentence after the _'Subordiinat'ing_.cohj'unctiOn, the -wozé'd
“unless™ makes clear that the 2007 Action would have been deemed dismissed unless either-of thL
two Tollowing conditions are met. Defendant raised both condi'ti‘o.nfs in their original CPLR 32]1
motion, Defendant raises the faiture of the plaintiff to comply with tzh_e condition precedent to seek
leave. of court. for the “other action” (2015 Action) and seeks :d__i"s.mis_sa'l pursuant to CPLR
3211(a)(4). Therefore, the FAPA amendments. wouid not change'tt;le- outcome under that _portioén
ol the statute. | .

The court neéxt cousiders the additional fanguage, urider the F:APA--a'mendmcnt-to the four-tih
and last sentence under RPAPL 1301(3) which states.that “This .'s";_.%bée’iizisfan shall not be treated a\
astay or-statutory prohibition for purposes of calculating the time _1-|§;E.f.hfn which an action shall he
commenced and the cluim interposed pursiant to sections twa hundred four and bve _hundx-‘ﬁéd
thirteen of the civil practice lany and rules.” This languiage applies -ét'o.'a challenge to the .-stat'ute-téjf
limitations. This:amended séction makes it clear that a plajatift iné a foreclosure action dogs not
receivethe benefit of tolling of the statute of limitations during t-h'e-.'ti;me' in which the plainti ffISee’l’z{s
leave of court to file a second action. The court finds that the p'ortzi'o'n of the statute amended by
FAPA would not affect the outcome of deféndant’™s motion, be_ca_usje defenddnt failed to raise lhc
defense of the statute of limitations in his original CPLR 3211 1n0ii011. Moreover. the change ot
law would not affect the outconie of the prior CPLR 3211 motion;, as defendant made clear; in hls
own motion papers-and at oral argument, that even if FAPA wasé not considered the statute of
tHimitations had expired when the second action was commenced. Therefore, this court finds that
the argument related to the statute of limitations cannot be (_:o.n'sic'lé_ercd"'in a-motion 10 renew, aq
there is no applicable no change in law or change of fact. Ac_cordi_'ngl}z, for the foregoing reason, 11
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ORDERED that defendant’s motion (MS # 7) for sun_lmary-:.'juclgm_cnt_ or in the ait_ema_tixée
granting a moiion to renew is DENIED; and it is further . |

ORDERED that the branch ()f-_-plai'n_ti'ff" s motion (MS #8) foir summary judgment, to sl;_ril%e
defendants answer and affirmative defenses.is DENIED: and it is 'flirth61‘ |

ORDERED that the branch of plaintiffs niotions (MS # 8) for default judgment a'ga'inéql'
the non-appearing defendants is GRANTED. : |

All other rélief requested is denied.

" Hon. @arolyn &Iazz%‘vesy
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