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At an IAS Part FRP-5 of the Supreme: Court of 
the State ofNew York, held in and for the County 
ofKings; at the Courthouse, at360 Adaii1s Street 
Brooklyn; New York, on the day of 202 i . 

Pl·esent: Hon. Carolyn Mazzu Genovesi 
--- .--.. - ... - . --- .---------------. -. ----. --------··-------- .-----------X 
21ST MORTGAGE CORPORATION AS SERVICER 
FOR KNOXVILLE 2012 TRUST, 

Plaintiff, 
-against-

IFTIKHAR AHMED, NE\:V YORK CITY PARKING 
VIOLATlONS BUREAU, NE\V YORK CITY 
TRANSIT ADJUDICATION BUREAU, AMERICAN 
EXPRESS CENTURION BANK, ARROW FINANCIAL 
SERVICES LLC, ATTORNEY GENERA.L OFTHE 
STATE OF NEW YORK, BEIERSDORF, INC., 
COLORADO CAPITAL INVESTMENTS,.CRJMINAL 
COURT OF THE CJTY OF NEW YORK, GREAT 
PLAINS CA.PIT AL CORP AS SUCCESSOR TN 
INTERESTT0 BANK OP AMERICA, N.A. 
SUCCESSOR IN INTEREST TO FLEET NATIONAL 
BANK, NEW CENTURY FINANCIAL SER VICES; 
NEW YORK ST ATE DEPARTMENT OF TAXATION 
AND FINANCE, GE MONEY BANK, UNITED 
STATES OF AMERICA'" INTERNAL REVENUE 
SERVICE, WORKERS COMPENSATION BOARD OF 
THESTATE OFNEWYORK,DAVID KHAN,NEW 
YORK CITY ENVlRONMENTAL CONTROL BOARD, 
OPTION ONE MORTGAGE: CORP, JOHN DOES 
AND JANE DOES, 

Defendants, 
... --------. ---------- .---. -. ------ .. -----. ------ . -. ----. --. ----------X 

JUL O l 2025 

DECISION AND ORDER 

Index No;; 501061/2015 

Mot. Sc:q. 7 & 8 

Tlte fol lowing papers were read on th is motion pmsuant to CPLR ,22 l 9{a): 
Paper$ NYSCEF Numbered 
Motion .(MS# 7); Affirmation is St1ppciit; 

· Exhibits, Memora11dum •of Law in Supp01t 
Motion {M$ # 8), Affirmation, Aftinnat.i-on 
.in S\1pport, Exhibits. 
Affidnvit 11i Oppositi()n (MS# 8}; Exhibits, 
Plaintiffs ReplyAffirm.ation · 
Defendant's Reply Aft1irnation 

242- 253 

254-259 
261-26.6 

. 267 
268 
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lJponthe foregoing papen,; plaintiff 21st Mortgage Corporation as Servicer for K.noxvi[I~ 

2012 Trust, niakes a renewed motion for s~munary judgment seeking an order (1) granting 

summary judgrne1it (2) striking ddtridarit David Khan's Aris\ver and Affirmative Defenses; 0) 

gra11ting default judgment against the 1'emaining defendants; (4) amending the carition ~s 

requested; (5) u,ppointing a referee to compute the amounts due; (
1

6) grantingjudgri1e11:t against 

defendant David Khan. in the amount of$ 68,402.71 a.':i of December lJ, 2019 based upon Plaintiff/, 

claim for unjust enrichment; and (7) for such nther relief as this CourLdeerns just and proper (M~ 

Defendant David Khan moves fot summaryjudgmentdisrnissing this foreclosure action ~s 

barred by the statute of limitations, 01· in the alternative gl'anting leave to renew the Decision anp 

Order M Justice Larry D. Martii1 dated November 17, 2022 (MS #7). 

Relevai1tProcedure arid Facts 

In Novemberof 2007, Whitman Mortgagee, a New York Ct1rporation, the predecesscfr i11 

interest to plaintiff, 21 st Mortgage Corporation (Knoxville 2012 Trust), commenced a fir~t 

fiweclosute action (2007 Action) on the subject property of this action by filing a Summons anti 

Vetified Complaint (Index No. 44186/2007). Defendant Khan was given leave to interven;e 

because he purchased the propetty from defot1dant Ahmed. Plaintiff and clefericlant Khan filed !a 

Stipulation of Disci)ntintu1nce in the 2007 Action, dated Novernber 5. 2014, v1'11ich \Vas -"-So~ 

Ordered" by Justice GI o ria Dabiri 011 Jt111e 1 8, 2015. 

. . 
On January _20, 2015, in betwee_n the date of the stipulation to discontinue the 2007 Acti(1!1 

and \Vhen the sti puln tion was "So-Ordered," p 1 ai nti tI commenced this_ sec.one! action (201 5 J\ctio~i) 
i 

by.filing a Sun1mo11s and Complaint. Defendant.Khan was the only property·owner who timel~1 

answered t11 the 2015 Act101i:. Defendant filed an answer in Mard12015 asserting,. among oth~r 

2 
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affirmative defenses, that the 2015 Action could not be maintained by reason of the pendehcy tjf 

the 2007 Action because the mortgage is payable in installments, and an acceleration of the enti1:e 
. . : : 

i:unbunt due began the r1mning of the statute of limitatiotis on the entire debt once the plaintiff 

commenced the 2007 Action, 

Plaintiff moved. inter alia, for summary judgmei1t and defendant cross-moved, inter alia, 

pursuant to CPLR 321 l(a)(4) and RPAPL B01(3) to dismiss the,complaiht for failure to See~ 

!eave of court to filethe 2015 Action. By Order dated July 26,2016, entered on August 4, 2019, 

Justice Noach Dear (J. Dear) denied the motion and crnss~motion. J. Dear denied plaintif:f"s 

stuiimary judgment motion because defendant taised issues of fact with regard to the timeliness of 

the action and additioirnUy there was a question of fact as to the ability of the bank's a111ant tp 

testify as to when her employer becamethe ser\iicet (1fthe loan:. Futther, defendant's motion tb 

dismiss pursuant to CPLR 32ll(a)(4) and RPAPL 1301(3) was also denied by.I. Dear. l De4r 

found that where there isa substantial identity of the parties, the tv/o·_actionsare similar, the teJief 

' ' 

sought is substantially the same in both actions, and the court has broad discretion in detenninii~g 

; 

whether the secortd action is valid when the plaintiff did not seek leave of court and another actio,11 

is pendii1g 1• Additional1y, the Supreme Court granted plaintiff leave to commence this 201!5 

Actioi1, iltmc prt) tune. tc) the filing date. Defet1darit appealed the deilial (rf his cross-rnotidn 

pursuant to CPLR 321 l(a)( 4) and RP APL 1301 (3) to dismiss the complaint. 

During the period oftime when the appeal was pending, plaintiff made a motion to rene\V 

its summary judgmentmotiqn. By Decision and Order issued.on October 16, 2017, J.Deat' denie'd 
' ' 

the plaintiffs motion to re11e\.V. Plaintiff argtted that this 2015 Aotion was timely filed since t11e 

2007 Action was pending at the filing of this matter. Therefore, the issue of fact as to whether this 

I The Cotlli cited Scottsdale In.\~ Co. V,. li1de11mity l!i,\'. Corp. RRG, 1 IO A .. D.3d 783. 784 (2d Dep 't 2013 J. 

3 
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2015 Action was timely should not be determineclat a tdal, The court found that the 2007 Actio~ 

\Vas discontinued after the statute of limitations hnd nm and that the overlapping pendency ofth~ 

i1ctions did not tender the 2015 Action timely. 

On June 19, 2019, the Appellate Division; Second Departni.ei1t (173 A.D.Jd 951 [2d Dept 

2019])affitmedJ. Dear's July 26; 2016, decision,andfound that (the now torn1er) RP APL 1301(~) 

2 did notprohihitplaintifffrorn coI11ni.cndngthis 2015 Action. The appellate court found 1301 (3)';s 

3 purpose was to shield the mortgagor from the expense of two independent actions at the sam1e 
. ' 

lime. Moteover, the Second Department found that since the • 2007 Action had not beeh 

discontinued at the time the 2015 Action \.vas filed; plaintiffshoulc\Jrnve sought kave ofcourt ip 

the 2007 ActiorL (Iowcver, under the circuni.stances of the facts .of this case, where the stipulatio,1 

to discontini..1e was signed (but not Ci1tered as an order) ptior tb the filing of the 2015 Actiot1, tl~e 

court found that the defendant ,ms not prejudiced by plaintiffs failure to comply with RPAPf~ 

1301(3), because the stipulation to discontinue the 2007 Action had already been signed prior tb 

the filing of the 2015 Action. Additionally, regarding defendant's distnissal motion pursuant to th:c 

RP APL B01 (3) grounds, the court found that 'there [was l another action pending between t\~e 

same jJatti es fo t the same cause of action' but the purpose of the statute was to shield the mo rtgagq r 

from the expense and m1110yai1tc of two independerit actions on the saine debt. Furthet,, 

defendant's appeal of the denial of their CPLR 3211 (a)(4) grounds, that there was aimther attio'.n 

pending, was a.lso denied by the court because under the circuinstances of the case the, Supren~e 

Court did not improvidently exerciseits discretion in denyingdefendanfs cross~motion to dismi~s 

ort the grounds of fi1ilure to seek leave. 

2 On December 30, 2022, Lhe Foreclosure Abuse Prevention Act ("FAPA ") was enacted, and retroactively amended 
RPAPL.1301(3). Seeinfi'a. . , 

3 The appellate court interpreted th is settirni before the added langtiage of the FAPA arriendmeilts. 
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Thereafter, J. Dear scheduled a status conference on July 8, 2019, because of the significa1it 

period of inaction on the matteL By Order dated July I 9, 2019, and entered on September l 3, 
. . 

2019, J. Dear ordered pla:intiff to file a motion, a note of issue or provide the court with proofthat 

therewas ongoing loss initigation·within 90 days. On November 22,2019;plaintifffileda note of 

issuein Supi·e111e Comt 

Subsequently, in May of 2021 plaintiffagain moved for re11ev-ial of its 1hotion for sumn1a1i 

judgment and defendant cross.,moved for rene,val urging dismissal. '.Plaintiffargued that the Cmih 

of Appeals in Freedom 1'1ortgage v. Engel, 37, N.Y.3d l (2021) provided a change in law that 

would have Jed to a contrary result by both the lower court and the, Appellate Division related tp 

its original stimrnary judgment motici:n. 

By circlet' on November 17, 2022, Justice.Larry D. Martin denied both the plaintiiT:smotid1 

to 1·enew and defendant's motion to renetv. The court found that \'iiliile the Court of Appeals ii1 

E1igel clarified that a discontinuance is a deacceleration of the mortgage, absent an cxpre~s 

representation that it is not discontinued, it did not change the fact that deacceleration is onJ~, 

: i 

relevant ifit occurs prior to the expiration of the statute oflimitations. The court found that hecau~e 

the 2007 Actioll was commenced on December 3, 2007, and the discontinuance was datei,.i 

November 5; 2014; the prior discontinuance \Vas therefore untimely, and Engel would not havje 

.affected the pri'ot outcolile. 

J. Martin also. denied the defendant's cross-motion for te11ewal. Defendant had argued th*t 

the action should be dismissed because it \Vas filed bevmi.d the statute of limitatio11s (which is tlie . . . . . . . ..,. . •' '• . . . . ,'• . . : 
! 

same basis. for the. n1oticm. to renew that is now befoi'e the .c;qurt) . .J. Mai'tin found tlfat t11e 
i 

defen:dant's motion to .dis111iss was predicated on the co-pendency of the. actions, whi~h ,v4s 

already determined by the Appeilµ.te Division in their denial of clHendant1s motion to dismish. 
; 

5 
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Moreovet, defendant asserted that.Enge/" was cJ. change in law that c:1lhninated miy issue of fact ~s 

t6 the timeliiiess of the 2{)15 Action. However, be.cause). Martin fptind the. discontinpance di4 n~t 

constitute a valid deacceleration atid J. Martin detennined the law was still the same .post- Enge(, 

in the Order dated Nciverriber 17, 2022, thete was no chai,ge in J~ow the. law would aftect tl~e 

ori gin~l d_ecisio.n (or the Appellate decisjqns afiit1natio1i) of that original detemiination. 
. ' 

Iinportantly for these issues before the court now, the court:when it dei1ied the motion t~ 

renew itt the November 17, 20.22 Order, also dis.cussed thal defendant did. not originally seek 
. ' 

dismissal based on the issue of.the 1U1ti01.eliness related _to the sta~µ_ie of limitations~ That ord11' 

deterli1incd thareveri.though both patties requested that the court convert their motions. to motions 

for suinmaryjudgme11t·which wouid have -allowed the court to address the. issue of the statute qf 

limitat,ions in the -filing of the 2015 Acti.oil\ the court declined to do so. because, a11 of thoJe 
. . ; ! 

arguments could have been raised prior t~l the exrfaation of the time to move and good cause v;,~s 

· ilotshown to consider the new i~sue pursuant to CPLR 3 2 l2(a). 

Thereafter,. according to the partjes at oral argument on t.bese motions, in November ~f 

2024 a judge assigned fot a pre--trial conf~rence required both pqrties to file mem~1randa of Ia1~ 

regarding· h(Jw the FAPA sta:tut01t·changes made in December of 2022, might impa<:t the -tri~l 

· sh1ce lhe parties·' last mo ti.ohs to rer'le\.v were decided by l Martin bethre that. change. in law. 

This court's review of the iI1tetnal court case rnai'kings and appearances show that in the 

UCMS ·s.ystem that the parties appeared iri the non-juty trial part on)v.[arch 6.. 2023,_ and thereafi~r 

the nextcourt markings s]1Qw.that these moti9ns were fil.ed and hea~d on Jariuary 15, 2025, in thls-
= : 

! 

court's part. Additionally,. the. court's.e-frle systemNYSCEF provide~ th~t both i:iarties' pte,-tri~L 
. . . i 

·1 Plaintiff has osserted that under RP APL 205(aJ, the to 11 ing provision, that the 20 I. 5 Action wns t(m e ly, 

6 
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motions \Vere filed on December 30; 2024. ThereafteL there is no application by either party fqr 

leave to seekpetrnis.sion to.tilenewstunmary judginentrnc1tions. 

Aimlvsis and Lav,i 

Plaintitf s cutre1it motion for summary judgment is a ne\v motion not based on its originili 

' ' 

sum1miry judgment motion ,vhichwas denied. Plaintiffmoves for summaryjudgment arguing thft 

: i 

they have a priina fi1cie case because they produced the mortgage 1 unpaid note and evidence <;if 

default. F'urthet, because the defe11da11t has raised the issue of standing plaintiff asserts that th~y 

have proven that it was in possession of the 11.ote m'td that it contairi.s an indotsement in b!aiik 
' ' 

payable to plaintiff and has provided the written assignn1ent5 pdor tci theii' possession. 

Additioirnlly, the bari.k ptovided mi. affidavit establishing that the note contains ah allongc that ls 

firmly affixed to the nqte. Nevettheless, plaintiffs motion papers do notaddtess the issue that? 

new summary judgment motion with new documentation would be untimely and do not addre~s 

why. it should be heard for good cause. Moreover, the comt cannot consi de,r this mo ti on as a motiqn 

to tenev,', as 11.ci change of la\\' is present. Further, there ,vas 110 order from a court grai1ti1~g 
' ' 
' ' 

permissioi1 to file a new smhni.ary judgment motion based on good:c,i.use after being denied their 

previous motion for summary _judgment. 

CPLR 3212{a) allows courts to SE!t a date aftei• \'i,rhich no siunmmy judg111ent motions cjn 
' ' ; 

be made but requires the court to al!O"W the _parties at least thirty.days from t11e filing ofthe i1ote c:.if 

issue t,o make such motion. If no date is s~tby the court, CPLR 3212{a) allows a sununarly 

judgment motion to be made !'no later than one hundred twenty day:s.a'fter the filing.of the note 9f 
issue, except \vith.lei1Ve ofcourt 011 good cause·shown;'' 

Here the court finds that plaintift's 111otion for summary ji1dg111ent ts unti111ely', becau~e 

good cause was not ptovided not does this. rnotion seei< leave· to fi \e. a 1ieW stumnary judgme~t 

7 
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motion. Further, plaintitJ''s motion cannot be treated as a motion to; renew as the substance oftl{e 
' ' 

plaintiff's papers and argument are not related to the summary judgment denied on July 26, 20 ti6 

(CPLR 32l3[a]; Brillv. City<~fl'le1v York, 2N.Y.3d 648 [2004]). 

Defendant 11t)w ri1oves for •suni.1nary judgmen:t for the firstti1ne seeking dismissal ·oftlie 

complaint for failure to file.within the statute oflimitations because the 2015 Action was un:time\y 

and/or for leave to renew J. tvfartin ·s 2022 decision. 

Addressing.defendant's first motion for summaryjudgment'asserting that the 2015 Acti9n 

v,.ras commenced outside the statute of limitations; for the same reasons found supra regardiifa 
' ' 

plaintiff's new n1otioi1 for summary .]l\dgment; here there is no prior 1uotion seekingJeave to filela 

late summaryjudgment motion based on good cause, ncir does the curre1it motion seek leave bas~d 

on good cause. Therefo1·e, this court finds defendant's srnnmm·y judgmel'1t motion related to tlie 

statute of litnitatiq11s claim is not timely and the comt cannot consider it. (CPLI{ 32-l 3[a]; Brilljv 

City r?f New York, 2 N.Y.3d 648 (2004]). 

The court next considers defendant's motion to renew the original cross-motion, \vhich w?s 
' ' 

a motion: to dismiss pursuant to CJJLR 32 l 1 (a)( 4). That motion was based on the nssertion that 

plairi.tiff failed to r'neet the Conditii.)11 precedent of obtaining leave of tourt prior to filing 20~5 

Action pursuant to CPLR 32 l l(a)(4) and RPAPL 1301(3), However, under CPLR 32 ll(e), ariy 
' ' 

defet1se based on a ground set foith in paragraph ( a) stJbparagraph (l ), (3)1 (4), (S)or (6) is \vaivable 

if notraised in the original motion.Subparagraph (5) of CPLR 32 l l(a) includes a defense based 

' ' 

on the.statL1teoflimitations andthercforep]pjntiff.argues thal the statute oflimitations defense of 
. ! 

defendant was waived since it \Vas not raised and cannot be considered in a motion to renew. 

8 
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The court finds that it cannot consider defendant's motion to renew under CPLR 32 U (~1) 

based on the grounds that plaintiff filed the second action outside the statute of limitations, hs 

defendant did not raise it as a defense in its first motion to clismis$. 

Next the court considers whether a motion to i-enew should be considered if tbe changes bf 

law under the Foreclosure Abuse Prevention Act ("FAPA") law would affect the original 

. ' 

determinations made with regatd to tbe statute of limitations defense ih J. Dear's July 26, 20 f6 

denial ofboth plaintiffs summary judgment motion and .defendant'sniotiollto dismiss. 

The statute of limitations for a mortgage foreclosure action is six years. u.s: Bank TruJt, 
. ' 

N.A. v. Aorta, 167 A.D.3d 807 (2d Dep't 2018}; CPLR 213(4). Under the changes made in the 

FAPA.legislatio11,.CPLR 213(4) provides that: 
. . 

4. [ A]n action upon a bond or note, the payn\ent of which is secured by a mortgage updn 
real property;or upon a bond or note and mortgc1ge so secured, or upon a mortgage of real pro pert~·, 
or mW intere:sttherein: 

- (a) In any action on an insfi'ltment described under- this: subdivision, {/" the statute )~/" 
limilalions is raised as a defense, and fl that defense is based on a claim that the ii1slrwilent (II 
issue 1va.~- accelerated prtor to. or by 1i1ay qfcon1111encemei1l (?fa pi'iot action. aplaint{ffshall he 
estoppedfrom asserting that the instrunwnt was not validly accelerated, .unless the prior acti(Jn 
1iri:1s dismis:swl bw.'ed on an expressed judicial deterinination; inctde upim a timely inte1]'msqd 
defense, tharrhe instrument was not validly ac:celerated 

The law regarding acceleration of the time to start the statute of limitations is that: ''Wh~n 

a mortgage is payable in installments; which is the typical practice·, an acceleration of the entii'c 

. . 

amount due begins the running .of the statute of limitations on the.entire debt." Wells Fargo Bank. 
. . 

iV,{ v. Rtit!J\ 206 A.D.3d 862; 863 (2d Dep't 2022) quoting Deu1sche Bank Trusl Co. Ams. ~'-
; 

Mcirous; 186. A.D.3d 669, 670 (2d Dep't 2020). ;'Accele!'atioh occurs, inter aiiai by ti~e 
; 

cominencement of a foreclosure actfon\vherein the plaintiffelects fothe tom plaint to call due ti~e 

entire amorni.t :Secured by the mortgage;" GJ\IAT Legal Title Ttl{S( 2014-1 \I. Kiltor, 213 A.D.~d 

915; 916 (2d I)ep1t 2.023}. 

9 
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The court finds· that the language under the retroactive law changes of FAP A would n?t 

change the procedural determinations related to the filing of a CPLR 3211 motion asserting ia 
: : 

statute of lhnitations defense. Further, the comt finds that the language changes related to wh~n 

acceleration of the mortgage occurs would not change the deterirtinations made upon the [a~t 

mntion tl) l'enew that was denied on Novembei· 22, 2022. That decision 1i1adeit clear that the filiilg 

; 

of the second action was outside the statute of liQ1itations but could not be considered because !it 

was not timely raised. Importantly here, defendant argues that FAPA does 11ot affect theirisstie 

related to the expiration of the statute of limitations because they assert that even .jf F AP}\ 
' ' 

legislation is 11ot considered and the Engel case was not overruled by the new statute, there is no 

affitmative act of revocation of the accelerati()n of the mottgage .occurring during the six-:ye*r 

pel'ie1d of the statute of lin1itations v-.ihich expired before the 20 l 5 Action and therefore the acticin 

is time barred without considering FAPA 's retroactive application of the deacceleratioii of tJie 

mortgage. This makes it clear that the court cannot consider the motion to renew as the chang~s 

' ' 

in l,nv do not impact the prior determinations made or the facts as they were \Vhen the C.PLR 321p 

motion \Vas originally made in 2016. 

The court next looks to determine v.·hether a motion to rene'w u11.der CPLR 3211 (a:)(4) fqir 

failure fo seek leave of court pursuai1t td RPAPL l 3O1 (3) can be reconsidered because there wds 
' ' 

a change in: law to that statute and defendant's previot1s inotion to l'e11evv \V~ls denied, right befote 

the FAP A law changes were inade. 

' ' 

Defendant asserts that under RPAPL 1301(3}, plaintiff failed lo seek leave of cau,t 
. . ! 

pursuurit to that statute ~nd because seeking .leave is a co nd iUon precedent to the c<.:unmenccrne~\t 
. i 

of the 2015 Action leave should not be i:::onsidered. The court recogriizes this is the same argume*t 

made irt his prior CPLR 3211 n1otions. Except here; defendant in his ntotionpapers does not ma~e 

[* 10]
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an argument related to the new language ofRPAPL 1301(3) or why that language should alloy 

the court to consider a ri1oti6n to renew in that the changes to the. law would affoct the prior 

outcome, Therefr>re, the court does the analysis of the changes to RPAPL 1301 (3 }. 

Consequently, the court looks to the language of the statute to determine if the change ~n 

la\v affects the prior determinations in this matter, particularly Whether the filing of the second, 

2015 Action, could be sustained \Vithoutseeking leave of court tmder the changes in law. 

RP APL BO l (3J in its entfrety states; 

While the.action is pending or qfter.finaljilllgmenlj(,r the plaint(fTtherein, no other acticn 
shall be commenced or maintained f() recover any part qf the. m(irtgaRe debt, includiiig an actidn 
toforecfo.s·e the 1}uJ1·tgage, with6iit leave (?{'the court in whichthefiirrrier action was brought: Tfie 
proetiremenl r?l such leave shall be a condition precedent to the Co,nmencemenl (~{such oth¢r 
action and thefhilure to procure ,i•tich1eeive shall he a dejens;elo such other action. For pui]JOS'(S 
of this subdivision, in tire event such other action is commenced without leave of the court, tire 
former action slrn/1 be deemed disco11tinued upon the commencemelitofthe otkei• action, unless 
prior to tile• emry of a final judgment in such other action, a defendantrnises the failure ~o 
comply with this condition precedent therein, or seeks dismissal thereof based Upon a growid 
set forth fo paragfrtph four of j'ubdivision (a) of rule thirty-twiJ !tmufred e/eve11 ofthe ciJ!i/ 
practice law lllld rules. This subdivisionshall nor be lreateq as a stqy or statutoryprohibitionfor 
purposes of calculating the time within which an action shall be dJmmenced and the claim 
interposed pui"suant M section.\: two hundtedfbur a11d two hundred thirteen qlthe civil practh';e 
law and.rules. (emphasis addedL · ; 

The court looks to the language of the two conditions after the subordinating conjurtctiq11 

in the sentence, under RPAPL 1301(3) which states; 

· 'For purposes of' this subdivision, in the event sach othe,·, act ion is co111mei1ced withoitt 
leave ofthe coun, the.former attionshcill be deemed discontinued t1poi1 the con1111ei1cement ofthe 
other qction, nnless prior lo the en//JJ r?f.afinaljildgment in such ofher action, · 

- a defen({ani rqises the /ilifure to <.:omply with this co11diri01? precedent therein, 

- or ,\'i!C/k\· dismissal thereof based upon a groiind set.forth inparagraphfbur (~f subdivislt1n 
(c1) qf"ru/e thirty-two hundi·ed eleve11 of the civilpra¢tice law i::tnd rille'.s·. 5 ' . . 

5· CPL!t J2 l ·l (aJ(.4 ): (a) Motion 10 disiniss.a.cmisc ora~tion. A party 1miy inove for j11dg:nerit dismiss in·g:onc. or 11Iorc cmises .qf itctiii.11 
·nssert<:il iigninat him fill tht gh)11nd thm ( 4) .there is anqthcr ndill11 11~.nding. i1el\l'cen lhc Siltnc partic/for the ·s,1me ·enuse.ti:fac.tion in a ·c(lurt .o!' ~\1y 
~lrile onhc Uniicd S1ntcs:. the· ,·ourt 1ieed niit. di~mi~s upon .thfa·gmtinJ· hut may inakc •Such cirde(asjuiitice require~. · · · · ·; 
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Here, in the first portion of the sentence after the subordinating cohjtmction, the wot\! 

"unless'' 1nakes clear that the 2007Action would have been deerned dismissed unless either oftl1e 

two following conditions are met. Defendant raised both condition~ in their original CPLR 32Ji 1 

motion: Defendant raises the failure of the plaintiff to comply with the condition precedent to see,k 

leave of court fi.)r the ''other action" {2015 Action} and seeks dismissal pursuant to CPLr 

32 l l(a)(4 ). Thcteforc, the FAP A amendments would not change the omcome rni.der that porti<)n 

of the statute. 

The cornt next co11siders the. additional language, under the F.APAamend1nentto the fourth 

and last senterice under RP APL 1301 (3) which states that "Thts sid){,livision shall niJt be treated qs 

. ' 

a stay or statutory prohibUionJ"or purposes cf C!Jlculatingthe time within lFhich anacrionshall l?e 

commenced and the claim interposed ptirsuc111I ;o sections two hundred fi.wr and two hundred 

thineen of the ciJ,ilpractice law and rules. " This lang1iage applies to a challenge to the statnte bf 

liri1itations. This atneilded section makes it clear that a plaintiff in• a foreclosufe action does not 

receive the benefit of to I Ii i1g oft he statute of Ii ini tati ons during the tiine in which the plain ti ffseeks 

leave of court to file a sec9nd ~Ktio11. The court finds that the portion of the statute athended by 

FAPA would not affect the outcome of defendanf s motion, because clefendant failed to raise tl~e 

defense oft he statute of limitations in his original CPLR 321 l motion. Moreover, the change <)f 

law would not affect the outcon1eoftheprior CPLR 321 l motior1, as defendant made clear; in h/s 

own motio11 papets and at oral argument, that even if FAPA ""vas, not coi1sidered the statute of 
limitations ha:d expired when the second action was cotilmenced. Thetefcfre, this court J1nds th~t 

' 

the arguri1ei1t i·eJated to the statute of liiilitaticihs cannot be- c011sidercd in a motimt to renew, ~\s 

there is no app Ii.cab I e 110 change in lavror .chai1ge of :foc.t. Accordingly, for the fore going reason1 ;if 

12 
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ORDERED that defendant's motion (MS# 7) for summary judgment or in the alternative 
. . 

granting a mo lion to renew is DENIED; and it is further 

ORDERED that the branch ofplaintiffs motion{MS # 8) for summary judgment; to strike 

defendants ans\.ver and affirmative defenses. is DENIED; and it is further 
. . 

ORDERED that the branch of plait'ltiff's ni.otions (MS# 8) for default judgrnent against 

the non-appearing defendants isGRANTED. 

All other relief requested is denied. 
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