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PRES ENT: 

HON. CAROLYN JvfAZZU GENOVESI, 

At an IAS Term, Part FRP~S, of the Supreme 
Court of the State of Nev,1 York, held in and for 
the County ofI(ings, at the Courthouse. nt 360 
Adams Street, Brooklyn, New York, on 

JUL 01 2025 

___________________ x 
Index No.: 518195/23 

MS#1&2 
USBANK 

. ' 

DECISIONAND ORDER 
-against-

JACQUELINE JACKSON-CUTLER et-al, 

Defendant,. 
X -------------------

Recitation, as required by CPLR §2219 ( a), ofthe papers co11sideredin the revie,v of this 
Motirn1: 

Papers 
Motion {MS 1) 
Opp/Cross (MS 2} 
Reply/Opp to Cms:s 
Cross~Reply 

Numbered 
_1 
_l 

Upon the foregoing cited papers, the Decision/Order on this Motion is asfollaws: 

Plaintiff moves for snn1mt11y judgment and an orderofreference. Defendant opposes and 

cross-moves for dismissal oc in the ,.tlternative, cons<)iidation with her co-pending quiettitle 

action. Plaintiff opposes. 

Prior actimU; ,vere fi I ed i i1 20 IO 1 20 l l; and 2 OJ 3. · The. 2 0 l 0 t1ttd 2 013 cases \.Vere both 

uni! aterally d isco11tfo ued in 2'0 l3. The 2 0 l I. action was disntissed on Jan uaty I l , 2023, by 

Justice Cawrence Kni pel. )? lain tiff argues that it is enti tied to the toll of CPLR 2 0 5:-a1 rendering.· 

this mattertiriteiy, Defendant disagrees·assertihg that;•undcr RPAPL 130.l(l)·as amended by the 

F: ore closure Abuse Preventkm Act of 2022 ( :i;;' AP A), the fi I fog oft he 2 O 13 action autoinati call y 

l 
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discontinued the then-pending 2011 case and, thus, that it was terminated ntore than Six months 

prior to the commencement ofthis matter. 

Plaintiff maintains that the parties stipulated fr1 2019 to proceed with the 2011 action -

rather than the 20 l O or 2013:.. Plain ti ff fort her argues that because of this purported stipulation, 

the parties agreed that only the 2011 action svoulcl survive, and theparties would proceed to 

litigate solely under the 2011 index nnmber. However; the court has reviewed the documents 

plaintiff contends are stipulation and finds they are not binding on the.defendants. In the 2010 

action, plaintiff subntitteda doc\.tinent styled "Stipulation to Cancel Lis Pendens'' which states 

·'[t]he undersigned, being the attorney for the Plai11tiff and the attorneys for allthe Defendants 

,vho have appeared or answered ... " This document was dated June 7, 2013, entered by the 

County Clerk. on July 14, 2013, and is ortly signed by the plaintiff's counsel i11 that action. 

Plaintiffalso provides a docui11ent styled ;'Stipulation Disci.mtinuitig Action" in connectioi1 to the 

20lJaction, dated Septem.ber 13; 2013, entered by theCt.mntyClerl<. Qn September 25, 1013. 

That dticument states "IT IS HEREBY STIPULATED AND AGREED, by and bet,veen the 

undersigned., the attorneys of record for all parties. appearing in the above-entitled· action ... "• but 

is also only sig11ed by the plaintiffs counselinthat action:. "An agreement between parties or 

their attorneys relating tCi any ni.atter in an action ... is not binding i:1poi1 a party unless it is in a 

writing subscribed by him or his attorney or reduced to the form of an order and entered." CPLR 

2104. Since nd defendant signed this purpo1ted stipulation, it is not binding and cannot affectthe 

tolling. provision of CPLR 205-a, 

RPAPL 1301{3), as amended by the ForedosureAbusePrevention.Act of2022 (FAPA); 

provides: 

For purposes of this subdivision, in the event such other action is commenced 
without leave of the court, the fonuer action shall be deerrted discmttinuecl upon the 
commencement of the other action, unless prior to the entry of a final judgment in 
such other action; .a defendant raises the failure to co111ply v,/ith .this condition. 
precedent therein, or seeks dismissal thereof' based qpon A ground set .forth in 
paragraph four of $tihdivision (a) of nde thirty~two h1mdred eleven of the civil 
p1:actice law and rules. This subdivision shall not be trented as a stay or statutpry 
prohibition for pi1rposes of calc;ulating the tiine wirhin which an action shall be 
commenced ai1ci the ctaim inte1:posed .pursuant to sections ttvo hundred fom' and 
t\VO hundred thi1teen of the civil p!'actice la\V and rules. 
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Moreover, RP APL 1301 (4), as amended by FAPA, provides: 

lf im action to foreclose a mortgage or recover ahy part·of the i11ortgage debt is 

adjudicated to be barred by the applicable statute of limitations, any other action 

seeking to foreclose the mortgage or recover any part of the same mortgage debt 

shall also be barred by the statute oflimitations. 

The Appellate Division, Second Department has held that that the :Statutory mi1endments 

.enacted tihdet FAPA apply retroactively, See 9?LymcmAvenue, LLC v. lv!TGLQ Investors, LP,, 

233 A.D, 3d l038, 1042 (2d Dep 't 2024 ); Deritsche Bank Nati{Jnctl T,·ust Company 11, Dng;·in, 233 

A.DJd 1065, 1067- l 068 (2d Dep't 2024). Additionally, in Dagrin, .the Secorid Department 

found the retroactive application of PAP A to be constitutional. The Appellate Division, First 

Department has held that the FAPA amendments to RPAPL 130 l are retroactive, and ostensibly 

are constitutional. US BankNational Association as TrusteefbrTrwnan2012SC2 Tille Trust v. 

Calhoun, 236 A.D.3d 557, 558 (2d Dep't 2025} 

The first action to foreclose the subject mortgage was commenced on October 8, 20 l 0, 

The conimencementofthe second action on June l, 2011, effectively discontirtuedthefirst,2010 

action, under the current RPAPL 1301(3). The ccimmei1ceme11t ofthe third action on June20, 

2013, effectively discontinued the second, 201 I action, under the current RPAPL 13 01(3). The 

2013 acti o ri was. vc, luntari Ly discontinued in Septeni.ber · 2013 , The six-year statute of limitations 

expired on October 8, 2016, US. Bank Trust, NA v. Aorta, 167 A.D.3d 807 (2d Dep't 2018): 

Gk/AT Legal Title Trust 2014-1 i-'. Ka!Ot, 213 A.D.3d 915, 916 (2d Dep't 202J). When Justice 

Knipe! issued an Order dismissing the second; 2011 case on January 11,2023, that case \:i,'a:s 

already discontinued. Accordingly, plaintiff is not entitled to the benefit of the CPLR 205-a toll, 

as the statute oflirnitations had already run; 

Turi1ingnow to plaintiffs i11otion for sumrnii.ry judgment it is weII established that "[i]rt a 

ill ortgage fore dos ure action, a p 1 a inti ff es tab lis hes its pd ma facie enti t lernent to j udgn1cn t as a 

matter of law by prodtici ng the mortgage and the unpaid note, and evidence of the default." 

Loancarev. Firshing, 130 A.D.Jd 787 (2d Dep't 2015). It appears undisputed that plai11tiffhas 

done so. 

Defendant opposes plaintiff's 111otion. on the grounds that p Iain tiff failed to comply \Vith 

RP.APL 1304 and RP APL 1306: The Court fin<ls issuesof fact remain asto whether Plaintiff 

c:oi11p\ied with RPAPL 1304 and the default notice provisi011s ofthe mortgage, In his Affidavit, 
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Stevei1 B. Ross, the Second Vice Presidentof plaintiffs loan servicer, SLS, merely states that 
. . 

SLS' records sho\v that the 11otices were se1it but neither details its mailing procedures nor 

provides documentary evidence of actual mailing. U.S. Bank lV.A. v Picketing-Robinson. 197 

A.D.3d 757; 759 (2d Dep't 2021 ). 

The Gomez Affidavit is impmperly submitted in reply.and, even had itbeen submitted as 

part ofthe moving papers; is also insufficient. While she claims that SLS' policy ,v.as to 

ptopetly mail the notices, Gomez does not detail SLS' inailing procedures and, though she does 

proffer its comment log, that document does not demonstrate actual mailing: Id. 

As Plaintiff has not demonstrated compliance with RPAPL 13 04, however, it inherently 

canli0t have.demonstrated compliance.with RPAPL 1306 which requires a filingvAthin three 

days ofthe mailing of the notices, 

Defendant has abandoned her remaii1in:g affirmative defense·s by failing to address them 

in opp.ositionto Plaintiffs motion. JI4 Wtwdbury Realty. LLCv. 10 Bethpcrge Rd .. LLC, 178 

A.D.3d 757, 761 (2d Dep't 2019). Accordingly, it is hereby 

ORDERED that plaintiff's motion(MS #1) is denied in all respects; Mid it is fmther 

ORDERED that defendant's crnss~motion (MS# 2) is granted to the extent that the 

c:ornplaint is dismissed. 

All other relief requested is denied. 

This constitutes the decision and order of the Court. 
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