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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT:  HON. LYLE E. FRANK PART 11M
Justice
X INDEX NO. 650628/2025
OUR CHILDREN'S FOUNDATION, INC., 051201205,
Plaintiff, MOTION DATE 06/26/2025
-V - MOTION SEQ. NO. 002 003
OVALAB, LLC, DECISION + ORDER ON
Defendant. MOTION

X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 16, 17, 18, 19, 20,
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 35, 48

were read on this motion to/for VACATE - DECISION/ORDER/JUDGMENT/AWARD.

The following e-filed documents, listed by NYSCEF document number (Motion 003) 36, 37, 38, 39, 40,
41, 42, 43, 44, 45, 46, 47

were read on this motion to/for PARTIES - ADD/SUBSTITUTE/INTERVENE

Motion Sequence 002

Defendant moves pursuant to CPLR 88 317 and 5015(a)(1) to vacate a default
judgement!. Plaintiff opposes. For the reasons set forth below, Defendant’s motion is denied.

Under CPLR 8317 a person served with a summons other than by personal delivery and
who does not appear may be allowed to defend the action upon a finding of the court that he did
not personally receive notice of the summons in time to defend and has a meritorious defense.
Caba v. Rai, 63 A.D.3d 578 [2009]. Additionally, pursuant to CPLR85105 (a)(1), it is well-
settled that the movant must demonstrate “a justifiable excuse for the default and a meritorious

cause of action or defense.” Cipriano v Hank, 197 AD2d 295, 297 [1st Dept 1994]. Generally,

1 The Court would like to thank Alexa Berrin for her assistance in this matter.
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the discretion to vacate a default lies with the motion court. White v Incorporated Village of
Hempstead, 41 AD3d 709 [2nd Dept 2007].

Here, defendant asserts that vacatur is warranted because it did not receive actual notice
of the action due to an outdated address on file with the Secretary of State. Defendant also
claims to have meritorious defenses to plaintiff’s claims under both the purchase and sale
agreement and the lease.

In opposition, plaintiff contends that defendant cannot meet the statutory requirements
under CPLR § § 317 or 5015(a)(1). A party may not obtain relief under CPLR 8317 where it had
actual knowledge of the claims against them. 4CS Ltd. v Kahiri Diamonds Ltd., 230 AD3d 1022,
1022 [1st Dept 2024] (denying motion to vacate where Defendant admitted in an affidavit, he
was aware plaintiff filed suit and engaged in negotiations with plaintiff during that period).
These negotiations “manifests actual notice of the action.” Plaintiff asserts that defendant had
actual notice through prior counsel and a Zoom meeting well before the default judgement was
entered. Further, a party’s failure to maintain accurate address records with the Secretary of State
does not constitute a reasonable excuse. Davis v Blev Realty LLC, 217 AD3d 563, 563 [1st Dept
2023](denying motion to vacate default judgment where “defendant offered no reasonable
explanation” as to why it did not update its address with the Secretary of State). Here, defendant
concedes that it did not update its registered address as it was an unintentional oversight to
update, thus this omission does not excuse the default.

Finally, defendant failed to respond in a timely manner and has not provided any
explanation for that failure. Thus, the Court finds that defendant has failed to establish that it was

not served for the purposes of CPLR 8317, nor that it has a reasonable excuse for default under
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CPLR 85015(a)(1). As such, the Court need not address the issue of whether they
have a meritorious defense to this action.
Motion Sequence 003

Madison Title Agency, Inc. (“Madison Title”) filed a motion to intervene in the action
and submitted supporting papers. Madison Title, a neutral escrow agent, was altered to this
action after Plaintiff Our Children’s Foundation Inc. demanded that Madison Title release the
contract deposit funds pursuant to the Court order. Madison Title holds the money in escrow in
connection with the real estate contract between plaintiff and defendant. Madison Title sought
intervention pursuant to CPLR §1012(a)(3) and/or CPLR 81013, to intervene in this action, and
upon intervention, pursuant to CPLR 82106, to deposit the contract funds into court, or
alternatively to pay the funds to a substitute escrow agent, and for an order discharging Madison
Title from further liability or obligation as escrow agent with respect to the funds.

During oral argument Plaintiff did not oppose Madison Title’s intervention, so that the
Court could exercise jurisdiction over the intervenor and issue an order governing the release of
the funds from escrow. Moreover, no party has submitted any opposition to the motion, and no
objections have otherwise been raised to the relief requested.

Accordingly, it is hereby

ADJUDGED that defendant’s motion to vacate the default judgement is denied; and it is
further

ORDERED that the motion by Madison Title to intervene in this action pursuant to
CPLR 81012(a)(3) and/or CPLR 81013 is granted, and Madison Title is permitted to intervene in

the above-entitled action as a party defendant; and it is further
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ORDERED that Madison Title is to pay said funds to plaintiff not more than 10 days

following service of this Order with notice of entry; and it is further

DECLARED that upon payment of the Contract Deposit as set forth above, Madison
Title shall be discharged from all further obligations and liabilities regarding the Contract

Deposit and under the Escrow Agreement.
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