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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. RICHARD G. LATIN PART 46M
Justice
X INDEX NO. 155983/2023
OSG, LLC MOTION DATE 06/24/2024
Plainiff, MOTION SEQ. NO. 002 & 003
- V -
SPENCER LEE SCHNEIDER, DECISION + ORDER ON
MOTION
Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 16, 17, 18, 19, 20,
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48,
49, 50, 51, 52, 53, 54, 55, 56, 57

were read on this motion to/for DISMISS

The following e-filed documents, listed by NYSCEF document number (Motion 003) 59, 60, 61, 62, 63,
64

were read on this motion to/for SUPPLEMENT THE RECORD

In this defamation action, defendant Spencer Lae&der (Schneider) moves to dismiss
the amended complaint of plaintiff OSG, LLC (OSGiysuant to CPLR 3211 (motion sequence
number 002), and OSG moves separately for leawipplement the record pursuant to CPLR
2214 (c) (motion sequence number 003). For thevimhg reasons, the first motion is granted,
the second motion is denied, and this action isdised.

BACKGROUND

OSG is a New York limited liability company engdga the business of teaching and
promoting a program of spiritual practices whichdéveloped fee NYSCEF document 14
(amended complaint), 11 2, 6-19). Schneider égalll to have been a member of OSG from 1989

through 2012, after which he fell out with the argation {(d., 1 20-24). The acts that gave rise
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to this matter are Schneider’s publication of a kamtitled “Manhattan Cult Story: My
Unbelievable True Story of Sex, Crimes, Chaos, 8ndvival’ (hereinafter “Manhattan Cult
Story”) on July 5, 2022, and his “active promotiointhe book in numerous live events, media
interviews, and other publications” during the daing year id., 11 26-27).

OSG initially commenced this action on July 5, 2023 later filed an amended complaint
on September 18, 2023 which sets forth one cauaetwin for defamatioper se(seeNYSCEF
documents 1, 14). Schneider has not yet filednswar but instead submitted the instant motion
to dismiss pursuant to CPLR 3211 on October 1833@R, NYSCEF documents 16-36). With
the filing of OSG’s opposition to the motion, Sclue’s reply and both parties’ supplemental
letter briefs, this matter is now fully submitteshdtion sequence number 002).( NYSCEF
documents 39-57).

DISCUSSION

Schneider makes this motion to dismiss the amerm®dplaint pursuant to three
provisions of CPLR 3211. The first branch of higtion seeks dismissal, pursuant to CPLR 3211
(@) (5), of the portion of OSG’s defamation claimattis based on the publication of “Manhattan
Cult Story” in book and audio CD formats. Schneideecifically argues that “the bulk of
plaintiff's claim for defamation is time barred” lmperation of New York’s “single publication”
rule. SeeNYSCEF document 36, at 9-12. OSG responds thatefamation per se claim is timely
under the well-settled exception to the single malbion rule” {d., NYSCEF document 39 at 4-
8). Schneider’s reply papers largely repeat higireal argumenti@., NYSCEF document 54 at
11-13). After careful consideration, the courtifirfor Schneider.

Under CPLR 215(3), causes of action for defamagtemseare subject to a one-year statute

of limitations that starts to run on the date ailipcation” of the allegedly defamatory statements
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(see e.g.Biaggi v O'Flynn 216 AD3d 484, 484-485 [1st Dept 2023]). Martin v Daily News
L.P., the Appellate Division, First Department, dis@dghe “single publication rule” and its
exception:

Under the ‘single publication rule,” the publicatiof a defamatory
statement in a single issue of a newspaper or nragaalthough
widely circulated and distributed, constitutes pablication, which
gives rise to one cause of action, and the stafuiienitations runs
from the date of that publication . . ., SO continsl access to an
article posted via hyperlinks to a website is natepublication.
However, this case does not involve continuoussscoa a website;
the columns were missing from the Daily News web$ir three
years.

An exception to the single publication rule hasrbapplied when
the following factors are present: ‘the subsequauttlication is
intended to and actually reaches a new audientdsg’ $econd
publication is made on an occasion distinct fromittitial one,’ ‘the
republished statement has been modified in form oontent,” and
‘the defendant has control over the decision taibbéph.’ Thus, for
example, repetition of a defamatory statementlatex edition of a
book, magazine or newspaper may give rise to acaexse of action

(121 AD3d 90, 103-104 [1st Dept 2014](internal toetas omitted);see alsdHoesten v BesB4
AD3d 143 [1st Dept 2006]). The Court of Appealsl Ippeviously discussed the exception to the
“single publication rule” irFirth v State of New Yorkvherein it held that:

Republication, retriggering the period of limitatg occurs upon a
separate aggregate publication from the original,aodifferent
occasion, which is not merely ‘a delayed circulatas the original
edition’ (Rinaldi v Viking Penguin52 NY2d at 435; Restatement
[Second] of Torts § 577A, Comment d, at 2Kyprg. The
justification for this exception to the single pighation rule is that
the subsequent publication is intended to and Hgtemaches a new
audiencegeeRinaldi, 52 NY2d at 433 [citingcook v Conner215
NY 175 (1915)]; Restatement, Comment d). Thus, deample,
repetition of a defamatory statement in a lateti@uiof a book,
magazine or newspaperay give rise¢o a new cause of actiosee
Rinaldi, 52 NY2d at 433-435 [hard-cover and paperbackaditof
the same bookkee alsaCook v Conners215 NY at 179 [morning
and afternoon editions of newspapers owned andghdal by the
same individuall])
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(98 NY2d 365, 371 [2002])(emphasis added)).

Here, the amended complaint alleges that the affpblication date of Schneider’s book
was July 5, 2022.SeeNYSCEF document 14, § 29. The summons that accoiegpadSG’s
original complaint was dated July 5, 2028.(NYSCEF document 1). Thus, it is evident from
the pleadings that, at the earliest, OSG commetigedction one day after the one-year statute
of limitations period for defamation claims hadpsead. This renders its claim untimely.

The court further notes that, regardless of datelscated in the pleadings, appellate
caselaw has long recognized that a book’s “pubtinatiate” for the purposes of a defamation
claim is defined as the date on which it was “pthoa sale or became generally available to the
public,” and that this differs from the term “putdtion date” that is used in the publishing industr
to refer to a time substantialbfter the material has been shipped to bookstores ded aee
already under way, and when publicity events b¢sge e.g.Love v Morrow & Cqg.193 AD2d
586 [2d Dept 1993JSullivan v Simon & Schuste234 AD2d 58 [1st Dept 19963ge alsdrothlein
v Norton & Co, 185 Misc 2d 66, 712 [Sup Ct, NY County 2000]hat being so, it would thus
appear that the legally operative “publication datieSchneider’s allegedly defamatory material
fell beforethe July 5, 2022 industry “publication date” o$ ook that is set forth in the amended
complaint! This too would render the defamation claim th&GXfiled on July 5, 2022 untimely.

Finally, to the extent that the amended complanitriclear as to what difference (if any)
there is between the legally operative “publicatotate” of OSG’s defamation claim and the
official industry “publication date” of Schneiderlsook, appellate caselaw has held that a

plaintiff’s failure to plead such publication datggh sufficient particularity will justify a cout

1 Schneider himself avers that he personally olesecopies of “Manhattan Cult Story” in both bookl@udio format
being sold in stores in early 2023eeNYSCEF document 4.
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decision to dismiss a defamation clase€ e.g., Trump Vil. Section 4, Inc. v Bezvgléga AD3d
916 [1st Dept 2018]). The court thus concludes@®G’s defamation claim is subject to dismissal
under CPLR 215(3) and 3211(a)(5) for any or alhef foregoing reasons.

OSG nevertheless argues that the exception tasthglé publication rule” applies here to
save its claim because Schneider “republished wsezhto be republished” his book in audio CD
format on August 9, 202%¢eNYSCEF document 14, § 29). OSG specifically codsethat
“Schneider or his publisher, at Schneider’s dimgtti . . made a ‘conscious and deliberate decision
to prepare and distribute’ the Book in a differemin (audio CD) intended to reach a new audience
(those who would listen to the Book on audio CCheatthan reading it or listening through
Audible) on an occasion distinct from the initiallghication” (d., NYSCEF document 40 at 7).
Schneider responds that “even if plaintiff couldate a distinction between audio versions of the
memoir (which it has not), plaintiff falls well sttaof demonstrating a republication, as a matter
of law” (seeNYSCEF document 39, at 12-13). The court agrees.

In the first place, the amended complaint alledned the official “publication date” of
Schneider’s book in in audio CD format was Augus2@?2 c6eeNYSCEF document 14, T 29).
However, as just discussed, the term “publicatiatetfor the purposes of a defamation claim is
the date on which material is first “placed on sadbecame generally available to the public,”
while the industry term “publication date” refecsa time substantiallgtfter the material has been
shipped to bookstores and sales are already uraleramd when publicity events begseé e.g.
Love v Morrow & Ca.193 AD2d 586Sullivan v Simon & Schustet34 AD2d 58). Thus, without

further detail, the amended complaint’s mere ré&omaof an August 9, 2022 “publication date” is
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insufficient to bring a defamation claim based lom audio CD edition of Schneider’s book within
the statute of limitations.

In the second place, OSG’s argument that the reled$Schneider’s book in audio CD
format approximately one month after its releadsardcover automatically constitutes a “separate
republication” misreads New York law. It is trueat the Court of Appeals held that, where an
original hardcover edition of a book contains dedtorny statements and those statements are
repeated if and when a paperback edition of th&k imgubsequently released, that later release
may constitute a “republication” which gives rise tonew cause of action for defamaticseé
Rinaldi v Viking Penguin52 NY2d 422, 432-435 (1981). However, this is adright line rule.
The Court also held that “a delayed circulatiotheforiginal edition” of a book doe®t constitute
a “republication” for defamation purposed.( 52 NY2d at 435). The Court further recognized
that “neither the time nor the circumstance in whaccopy of a book or other publication finds its
way to a particular consumer is, in and of itstdfmilitate against the operation of the unitary,
integrated publication concept” of the single padulion rule i[d., 52 NY2d at 433). This is because
“a multiple publication rule [sic] would implicasin even greater potential for endless retriggering
of the statute of limitations, multiplicity of ssitand harassment of defendants” a result which
would be contrary to the intent of New York latirth v State of New Yorl©8 NY2d at 370).
For this reason, subsequent appellate precedets fiwht invoking the exception to the “single
publication rule” requires that several factorddaend present in order to establish that the releas
of a new edition of a book actually constituteseptiblication” for defamation purposes. As noted,

these include whether the subsequent publicatiomtended to and actually reaches a new

2 The court again notes that Schneider averredhhabserved copies of “Manhattan Cult Story” bedffgred for
sale in bookstores in both book and audio formatarly 2022, and further notes that OSG’s oppasitaled to
address this assertio®eeNYSCEF document 4.
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audience, whether the second publication is madanoaccasion distinct from the initial one,
whether the republished statement has been modifiddrm or in content, and whether the
defendant has control over the decision to rephlfise Martin v Daily News L.P121 AD3d at
103-104).

In the court’s judgment, OSG’s amended complainésdoot adequately allege the
existence of two of those factors. First, it avilrat the print version of Schneider’'s book was
released on July 5, 2022 and the audio CD versidheobook was released approximately one
month later on August 9, 2028¢eNYSCEF document 14, 1 29). The close proximityhefse
two release dates makes it unreasonable to conthadeScheneider “intended to and actually
reached a new audience” for his work via the sedomdat, since it is more likely that he (and his
publisher) intended instead to maximize the inigales of that work by capitalizing on its
availability in different formats. Second, althdudpe amended complaint alleges that Schneider’s
book was “modified in form,” it does not allege thihe book was “modified in contentsde
NYSCEF document 14, 1 29). Caselaw in this Departngeskeptical of the argument that “a
digital version of a book, which . . . [does] nat .. differ at all from the print version, should
constitute a republication’'Haefner v New York Media, L.L,27 Misc 3d 1208(A), 2009 NY
Slip Op 52765[U][Sup Ct, NY County 2009], affd 82DAd 481 [1st Dept 2011§ee alsdMartin
v Daily News L.R.121 AD3d at 103). OSG’s amended complaint plagtétes that the audio CD
version of Schneider’s book reproduced the primsioa “in its entirety,” and doasot assert that
it was modified in any way. Taken together, thetsaging deficiencies compel the court to
conclude that OSG has failed to sufficiently alléig@t a “republication” of Schneider’s book was
made. As a result, the court concludes that OS&fdiked to establish grounds to invoke the

exception to the “single publication rule,” and tthlae portion of its defamation claim against
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Schneider which is based on his publication of Mdtam Cult Story is time-barred by the
governing one-year statute of limitations. Accaogly, the court grants so much of Schneider’s
motion as seeks the dismissal of that portion ofc@Sdefamation claim pursuant to CPLR
3211(a)(5).

The next branch of Schneider's motion seeks disahissthe portion of OSG’s cause of
action that alleges defamation in connection with gost-book release promotional activities.
Schneider specifically requests dismissal pursta@PLR 3211(g) on the ground that OSG’s
claim constitutes a SLAPP suggeNYSCEF document 36 at 12-17). Such claims areged
by Civil Rights Law § 76-a, which provides as follex

1. For purposes of this section:

(a) An ‘action involving public petition and paifation’ is a claim
based upon:

(1) any communication in a place open to the publia public forum
in connection with an issue of public interest; or
(2) any other lawful conduct in furtherance of #eercise of the
constitutional right of free speech in connectiothvan issue of
public interest, or in furtherance of the exer@séhe constitutional
right of petition.

(b) ‘Claim’ includes any lawsuit, cause of actiarross-claim,
counterclaim, or other judicial pleading or filingquesting relief.

(c) ‘Communication’ shall mean any statement, c|aftegation in
a proceeding, decision, protest, writing, argumenptention or
other expression.

(d) ‘Public interest’ shall be construed broadlgdahall mean any
subject other than a purely private matter.

2. In an action involving public petition and paipiation, damages
may only be recovered if the plaintiff, in additida all other
necessary elements, shall have established byaehaconvincing
evidence that any communication which gives risda¢oaction was
made with knowledge of its falsity or with reckledisregard of
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whether it was false, where the truth or falsity sfich
communication is material to the cause of actiosate.

3. Nothing in this section shall be construed tmitli any
constitutional, statutory or common law protectiohdefendants to
actions involving public petition and participation

(Civil Rights Law § 76-a). The First Departmerteatly reviewed the procedural rules governing

SLAPP suits irReeves v Associated Newspapers, Werein it held as follows:

A SLAPP suit, typically sounding in defamation, hsought to
intimidate or silence a person who has spoken lootitaa matter of
public interest. The anti-SLAPP lawgeCivil Rights Law 8§88 70—a,
76—a; CPLR 3211 [g]-[h]) is designed to deter ‘&gic lawsuits
against public participation’ and thereby protéet tree exercise of
speech, petition and association (L 1992, ch 763, §

To this end, the anti-SLAPP law creates an acdeléraummary
dismissal procedure, which applies when a defentaatSLAPP

suit moves pursuant to CPLR 3211 (a) (7) to disthiescomplaint.

Upon such a motion, the defendant bears the intiaden of

showing that the action or claim is a SLAPP sséeCPLR 3211

[g] [1]). Once the defendant makes that showihg,ldurden shifts
to the plaintiff to demonstrate that the claim hdsubstantial basis
in law’ (id.). If the claim is dismissed, the defendant receva

mandatory award of attorneys’ fees. . .

We hold, based on our reading of CPLR 3211 (g) @md that
‘substantial basis’ under the anti-SLAPP law meaunsh relevant
proof as a reasonable mind may accept as adecquatgpport a
conclusion or ultimate fact’, a phrase drawn frone trelevant
legislative history. We further find that, becaudke complaint in
this case fails to survive ordinary CPLR 3211 (&) énalysis,
plaintiffs have failed to meet the higher burdenemCPLR 3211
(g) of showing that their SLAPP suit has a substébasis in law

(232 AD3d 10, 12 [1st Dept 2024](internal citasarmitted)).

The relevant paragraphs of the amended complaniterénat, after the publication of

“Manhattan Cult Story”, Schneider repeated the fomalisly false and defamatory statement that

OSG is a cult” on the following occasions includiig posting promotional excerpts from his

book on his websitewww.spencer-schneider.conon an unspecified date; 2) embedding a

155983/2023 OSG, LLC vs. SCHNEIDER, SPENCER LEE Page 9 of 18

Motion No. 002

9 of 18



[FTLED._NEW YORK COUNTY CLERK 0771072025 01: 00 PM | NDEX NO. 155983/ 2023

NYSCEF DOC. NO. 66 RECEI VED NYSCEF: 07/ 10/ 2025

promotional video of himself speaking video abdwt hook on his website on an unspecified date;

3) including a promotional description of the baokthewww.amazon.conpage on which it was

being offered for sale on an unspecified date; dking live appearances at promotional book
launch events and/or free book readingsimer alia, (i) both Sag Harbor Bookstore and
BookHampton Bookstore in Suffolk County on July2D22; (ii)) The North Bar in New York
County on July 13, 2022; (iii) the Amagansett Puhblbrary in Suffolk County on August 3, 2022;
(iv) the East Hampton Library in Suffolk County émigust 12, 2022; and (v) the Shelter Island
Public Library in Suffolk County at an unspecifiddte in November 2022 (of which a video was
published on YouTube on November 22, 2022); 5¢faing and facilitating” the New York Post
to publish an article dated July 9, 2022 that regmbhis allegedly defamatory statement in quotes
from the book; 6) appearing on Dan’s Papers’ “Wh#ése in the Hamptons” podcast on July 12,
2022 to discuss and promote the book; 7) appearntpe Growth Now Movement podcast on
July 12, 2022 to discuss and promote the booky 8jbention and design” causing the New York
Post to publish a second article dated July 2322t repeated his allegedly defamatory
statement in quotes from the book; 9) “giving” Hikegedly defamatory statement in an article in
The Mirror published on July 26, 2022 in quotesrirthe book; 10) appearing on an episode of
Milling About with Robin Milling on July 26, 2022roan unspecified channel to discuss and
promote the book during which he repeated the edlygdefamatory statement; 11) appearing on
an episode of MetroFocus on PBS on August 2, 2062@dcuss and promote the book during
which he repeated the allegedly defamatory statemi@h “intending and facilitating” The East
Hampton Star to publish a review of the book on ésidl1, 2022 which repeated his allegedly
defamatory statement in quotes from the book; I8ehding and facilitating” the Daily Mail to

publish an article dated February 27, 2023 whick m@t about the book but which contained the
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allegedly defamatory statement in quotes from tlekbalong with additional allegedly
defamatory statements about OSG'’s late leader Sl@aos Horn; 14) “writing and publishing or
causing to be published” an article in Newsweekd®&ctober 19, 2022 that repeated the allegedly
defamatory statement and also contained new alegledamatory statements about OSG and
Sharon Gans Horn; 15) filing a lawsuit in the UStidct Court for the Eastern District of New
York on December 16, 2028 ¢hneider v OSG, LLCase No 22-CV-7686 [FB] [VMS]) which
“is based solely on knowing, malicious, materidsétoods”; 16) repeating the original allegedly
defamatory statement, making new allegedly defamatatements, posting quotes from the book
and/or posting links to articles about the book aid@os of his appearances promoting the book
in posts to the blog on his website dated Jul20@2, July 23, 2022, July 24, 2022, July 30, 2022,
August 5, 2022, August 22, 2022, August 28, 202ht&nber 15, 2022, December 12, 2022,
January 11, 2023 and January 14, 2023; and 17actimg a representative of the unnamed entity
that OSG allegedly rents meeting space from aneatepg the allegedly defamatory statement to
that representative “[ijn a malicious attempt ta @SG thrown out of its meeting spacaeé
NYSCEF document 14, 11 32-67).

Schneider first argues that the amended compla&stribes “an action involving public
petition and participation” within the statutoryfihtion because “it cannot seriously be disputed
that a memoir chronicling [his] experience with [G|S or a blog with respect to same, or
statements made to promote the memoir in publiradibs and bookstores, on podcasts, radio, and
television, constitute both a ‘communication inlace open to the public or a public forum in
connection with an issue of public interest’ araivful conduct in furtherance of the exercise of
the constitutional right of free speech in conrattvith an issue of public interest$€eNYSCEF

document 36 at 13-17). OSG’s opposition papersadaleny that its claim is “[a cause of ] action
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involving public petition and participation,” butstead assert that a number of Schneider’s post-
publication statements are “actionablel. NYSCEF document 39, at 2-18). Schneider’s reply
papers consequently assert that OSG “does nottdispat the amended complaint constitutes a
SLAPP suit . . . as it is undisputed that this Braité entirely based upon Mr. Schneider’s public
petition and participation’id., NYSCEF document 54 at 3-4). The court finds @&G'’s failure

to raise any argument about the applicability ofildRights Law 8§ 76-a (1) (a) constitutes a
concession that that statute does indeed govectaita. Accordingly, the court finds that OSG’s
amended complaint asserts an ‘action involving ipyietition and participation’ within the ambit
of Civil Rights Law § 76-a. Thus, pursuant to thiest Department case law discussed above,
OSG now bears the burden of demonstrating thateitsmation claim has a “substantial basis in
law” in order to defeat Schneider’'s motidReeves v Associated Newspapers,, 282 AD3d at
12).

As noted in that caselaw, CPLR 3211(g) definestéhm “substantial basis in law” as
meaning “such relevant proof as a reasonable maydancept as adequate to support a conclusion
or ultimate fact” Reeves v Associated Newspapers, P8R AD3d at 12). The First Department
clearly held that to determine whether a complaag adequately pled a “substantial basis” under
CPLR 3211(g) involves a “higher burden” of revidvam is entailed in “ordinary CPLR 3211(a)
(7) analysis” (d.). This means that the pleadings must satiséveewing court that the claim will
meet the “substantial evidence” standard mandage@RiLR 3211(g)(1). The First Department
has held that “[p]rocedurally, the ‘substantial dance’ standard has been equated with the
ordinary summary judgment standard, in that eaelkssé determine whether there are triable
issues of material fact,” and that “[i]n this coxttethe CPLR 3211(g) motion is analogous to an

accelerated summary judgment motion, albeit witthia context of an anti-SLAPP action,”
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wherein the statute “contemplates an adjudicat@setl upon the submission of affidaviéed
CPLR 3211 [g] [2]), with special provision for dmeery upon an application by the party opposing
the . . . motion” so afford that party an opportyrito . . . summon ‘facts essential to justify its
opposition’ to an anti-SLAPP action . . . and thgreshow a substantial basis for [its] claims”
(Reeves v Associated Newspapers,, L2832 AD3d at 23-24(citations omitted)). The First
Department has also observed that only a “meticljodetailed complaint” will meet the
heightened pleading requirements of CPLR 3211$gmdrtmatic USA Corp. v Fox Cor213
AD3d 512, 512 [1st Dept 2023]).

OSG'’s sole cause of action alleges defamation gewkich - in order to survive normal
review under CPLR 3211 (a) (7) - “must allege dstastatement, published without privilege or
authorization to a third party, constituting faastjudged by, at a minimum, a negligence standard,
and it must either cause special harm or constitetamation per se” 'Neill v New York Uniy.

97 AD3d 199, 212 [1st Dept 2012], quotiBglvatore v Kumai5 AD3d 560, 563 [2d Dept 2007];
see alsd.aguerre v Maurice192 AD3d 44, 50 [2d Dept 2020]). “A statementieSsamatory per

se if it (1) charges the plaintiff with a seriousme; (2) tends to injure the plaintiff in her aish
trade, business, or profession; (3) imputes trepthintiff has a loathsome disease; or (4) imputes
unchastity to a woman” Laguerre v Maurice192 AD3d at 50, citindg.iberman v Gelstein80
NY2d 429, 435 [1992]see alsd-rechtman v Guttermari15 AD3d 102, 104 [1st Dept 2014] (“A
statement is defamatory on its face when it suggegtroper performance of one's professional
duties or unprofessional conduct”)). Here, thetiparmainly raise arguments as to the fourth

element of a defamation claim; i.e., whether thallehged statements were defamatory pér se

3 Schneider did additionally argue that OSG’smlahould be dismissed as a matter of law becaesartiended
complaint failed to plead special damag8seNYSCEF document 54 at 4. However, the court tejfat argument
because First Department precedent clearly holasttie proponent of a defamation per se claim do¢seed to
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(seeNYSCEF documents 39 at 9-19; 54 at 4-10). Of the tlasses of statements that the law
defines as potentially defamatory per se, onlyfitts¢ and second are relevant to OSG’s claim.
Although OSG argues that it has sufficiently pledttSchneider’s post-publication statements fall
into one or both of those categories, in the ceuritw OSG’s pleadings fall short of the strict
standard imposed by CPLR 3211(g) and Civil Righaw/1§ 76-a.

With respect to the “charging the plaintiff withsarious crime” category of statements,
OSG asserts that, after his book was publishedhesdbr publicly stated on humerous occasions
that “OSG is a cult that engages in criminal tfiing and forced labor,” and argues that because
these are “felonies” Schneider’s statements arandatory per seseeNYSCEF documents 39 at
9-19). However, OSG’s amended complaint does dwritify either (a) any specific crimes by
Penal Law provision or (b) any specific statemdaytSchneider that purported to provide details
of how or when OSG allegedly violated them. Indidhe amended complaint sets forth “vague
and conclusory allegations” about such allegedatiohs of the sort that the First Department has
repeatedly held will not satisfy the pleading regmients of CPLR 3211 (a) (7) — let alone the
heightened requirements of CPLR 3211&pg e.g.Matter of GSB Gold Std. Corp. AG v Google
LLC, 227 AD3d 613, 615 [1st Dept 2024}61 Ludlow Food, LLC v L.E.S. Dwellers, Int76
AD3d 434, 434-435 [1st Dept 2019P'Neill v New York Uniy.97 AD3d 199, 213 [1st Dept
2012]; Dillon v City of New York261 AD2d 34, 39-40 [1st Dept 1999]). Therefores tourt
concludes that OSG has failed to demonstrate tichheSder’'s post-publication statements

constitute defamation per se because they corestitiggations that it committed “serious crimes.”

plead that s/he sustained special dama&e® e.g.Smartmatic USA Corp. v Fox Cof213 AD3d at 513Nolan v
State of New Yorkl58 AD3d 186, 188 [1st Dept 2018]).

4 A thorough review of the record failed to disel@y instance in which Schneider alleged that @&d5a loathsome
disease and/or was an unchaste woman.
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With respect to the “tending to injure the plaihtii its trade, business, or profession”
category of statements, OSG simply asserts thaiesadr's post-publication statements “tend to
impugn OSG’s reputation and standing as a legignsqiritual organization” without further
explanation $eeNYSCEF documents 39 at 9-19). The amended conipiigwise does not
explain how Schneider’s statements allegedly impdgDSG's reputation or identify any specific
harm that OSG purportedly suffered as a resuhadé statements. As discussed in the preceding
paragraph, conclusory allegations in a complai@trent sufficient to survive review under CPLR
3211(g). OSG’s amended complaint is only “meticslgudetailed” in its recitation of the
numerous dates on which Schneider made publicnségiis to promote his book that it found
objectionable. However, it is devoid of explanatregarding the effect those statements had or
what resulting harm they allegedly caused to OS3@erefore, the court concludes that OSG has
failed to demonstrate that Schneider’s post-putiinastatements constitute defamation per se
because they “tend to injure it in its trade, bass) or professior.”

Finally, concerning the additional discovery pramsof CPLR 3211(g)(2), the court notes
that the attorney’s affirmation accompanying OS@ation to supplement the record (motion
sequence number 003) asserted that “recent inagéistigby [OSG] has revealed evidence of
specific, concrete injuries . . . resulting fronth@eider]'s defamatory statements” and requests
leave to submit an affidavit from OSG “member” GvggKoch who avers that “members [have]
left OSG based on Mr. Schneider's published defampatatements . . . [and] OSG remains at

imminent risk of similar injury to its existing mdrarship, as well as harm to its efforts to recruit

5 The court does not consider OSG’s argument tBahfieider’s alleged defamatory statements aboub8Ha@ans
Horn are actionable” because Mrs. Gans Horn isaksmband her estate is not named as a plaintlifsraction. The
court likewise does not consider OSG’s argumerit titva portion of its claim that is “based on Scliegis press
activities promoting his sham federal complaint hasubstantial basis in law” because New York laesinot
recognize a “sham exception” to the absolute litaraprivilege éeeGottwald v Sebert40 NY3d 240, 253-254
[2023]). OSG's final argument that Schneider mhidestatements with “actual malice” is irrelevamthe question
of whether those statements were defamatory per se.
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new members” eeNYSCEF documents 61, 63). The court finds thaséhare also clearly
conclusory assertions that do not rise to the hergdd pleading standard required by CPLR
3211(g). The court further finds that, in optingremguest leave pursuant to CPLR 2214(c) to
supplement the record with newly discovered evide@SG manifested the intent not to request
further discovery pursuant to CPLR 3211 (g)(2xa&ssily could have chosen to do in this context.
(see e.g.600 W. 115th St. Corp. v Von Gutfe®d NY2d 130, 138-139 [1992]). Therefore, the
court concludes that OSG was not deprived of timdpnity to seek the additional discovery that
is memorialized in CPLR 3211(g)(2).

As a result of the foregoing, the court finds tl¥8G has failed to meet its burden of
demonstrating that the portion of its defamation g claim that is based on Schneider’s post-
publication public statements and promotional dtgtikas a “substantial basis in lanR¢eves v
Associated Newspapers, Lt®32 AD3d at 12). Accordingly, the court grants moich of
Schneider's motion as seeks dismissal of that gontif OSG’s defamation claim pursuant to
CPLR 3211(g) and Civil Rights Law 8§ 76-a. Consetlye the amended complaint is dismissed
in full.

The final branch of Schneider's motion asserts fiedtis entitled to recover his costs and
attorney’s fees incurred in this actiorseeNYSCEF document 54 at 14). A plaintiff's failui@
meet its burden under CPLR 3211(g) entitles a disfiehto an award of attorney’s fees pursuant
to the amended version of Civil Rights Law 8 70b4d) Reeves v Associated Newspapers, Ltd.
232 AD3d at 25, citingsolan v Daily News, L.P214 AD3d 558, 559 [1st Dept 2023]). The
effective date of those amendments was Novemb&QD cee e.g.Gottwald v Seberd0 NY3d
240, 258-259 [2023Kurland & Assoc., P.C. v Glassdoor, In205 AD3d 545 [1st Dept 2023]).

Because OSG commenced this action after that eféedate on July 5, 2023 (and also failed to
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meet its burden under CPLR 3211[g]) Schneider igled by Civil Rights Law 8§ 70-a (1) (a) to
an award of attorney’s fees in this action, as asglan award of court costs as the prevailing party
herein under CPLR 8101. Accordingly, the courhggaso much of Schneider's motion as seeks
an award of attorney’s fees and costs and dirbetisthe issue of computing the amount of such
award shall be transferred to a Special Referbéedn and determine.

As a result of the foregoing determinations, thertaeed not consider OSG’s motion for
leave to supplement the record (motion sequencédaufD3), which it denies as moot.

DECISION

ACCORDINGLY, for the foregoing reasons, it is heyeb

ORDERED that the motion pursuant to CPLR 3211 & tlefendant Spencer Lee
Schneider (motion sequence number 002) is graatetithe amended complaint is dismissed in
its entirety as against said defendant, with castsdisbursements to said defendant as taxed by
the Clerk of the Court, and the Clerk is directecehter judgment accordingly in favor of said
defendant; and it is further

ORDERED that the motion pursuant to CPLR 2214(cplaintiff OSG, LLC (motion
sequence number 003) is denied as moot; anduttisefr

ORDERED that the issue of the computation of thera¢y’s fees and costs that are due
in this action from plaintiff to defendant pursuantCivil Rights Law 8§ 70-a (1)(a) is referred to
a Special Referee to hear and determine; anduttiser

ORDERED that a copy of this order with notice ofrgrshall be served on the Clerk of
the Judicial Support Office (Room 311) to arrangiate for the reference to a Special Referee;

and it is further
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ORDERED that defendant shall serve a copy of this order with notice of entry on plaintiff
within 20 days of its upload onto NYSCEF.

This constitutes the decision and order of the Court.

7/10/2025 !7;( Zﬂﬁ{@
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