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Supreme Court of the State of New York 
County of Kings 

PartLLlM 

SEBASTIAN DUQUE BELTRAN, 

.Plaintiff, 

against 

319 LENOX USA LLC, SUNSHINE 
CONSTRUCTION USA INC, ALL STAR 1 LLC, 

AGR CONSTRUCTI0NNY CORP., ARTE PUR0 

ING., AND OXFORD FARMERS CORP., 

Defendants, 

Index Number 522980/2021 
Seq.005-008 

DECISION/ORDER 

Recitation, as required by CPLR §2219 (a), of the papers 
considered in the review of this Motion 

Papers NuIIi.bered. 
Notice of Motion.and Affii:laviis Annexed .... .J:::L 
Order to Show Cause and Affidavits Annexed. -. -. 
AnsweringAffidavlts ........ , . . . . . . . . . . . . 5~14 
Replyirig Affidavits ............. _ ........ ...lld8 
Elihibi~ ..................•............. ....Yill:.. 
Other .................. · . , .............. _. _ 

Upon the foregoing papers; Oxford Farmers Corp. (Oxford)' s motion for summary 

judgrnent(Seq. 005), 319 Lenox USA LLC (Lenoxis motion for summaryjudgment(Seq. 006), 

AGR Construction NY Corp. (AGR)''s motion for summaryjudgment(Seq. 007), and All-Star 1 

LLC (All-Star)' s motion for summary j udgmertt (Seq. 008) are decided·. as fo Hows: 

Introduction·· and· Factual Background 

Plaintiffconunenced this action to recover for damages he claims to have sustained when 

he fell from a ladder while performing construction work on August 19, 2021. Plaintiff testified 

that while he was performing the work, the ladder shifted and he fell to the right (Beltran EB Tat 

40, 42, 54-c55). At the time, plaintiff was carrying sheetrock down the ladder (id. at 80). AG R's 

foreman, Roberto Saldivar,. testified that he Witnessedplaintiffslip on his own, feet becaµse he 

was. climbing down the ladder too fast (Saldivar EB T at 35, 37). 
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Analysis 

On a motion. for sunurtary judgment, the moving party bears the initial burden of making 

a prima facie showing that there are no triable issues of material fact ( Giuffrida v Citibank,. 100 

NY2d 72, 81 [2003 ]). Once a prima facie showing has been established, the burden shifts to the 

non~moving party to rebutthe movanfs showing such that a trial of the action is required 

(Alv.arez- vProspect Hospital, 68 NY2d 320, 324 [1986]). 
. . 

As an initial matter; motion sequence 008 was withdrawn as all claims against defendant 

AU-Star were :discontinued by· stipulation on April 21, 2025. Additionally,. the plaintiff Waived 

his Labor Law §§241 (6) and200 claims by not addtessingdefendants' arguments·in:his 

opposition (see Medina v 1277Holdings, LLC, 234 AD3d 839 [2d Dept2025]). Therefore, 

defendants' motions are granted with respecfto those Claims. 

Labor Law§ 240 (1) 

Liability under Labor Law § 240 ( 1} is "absolute" where the failure of a, safety device 

enumerated bythe statute {e.g. a ladder) is a proximate cause of the plaintiffs accident (Blake v 

Neighborhood.ffous. Service~ o/New York City, Inc., 1 N.Y.3d 280, 287 [2003] [citing Haimes 

v. New York Tel. Co., 46N.Y.2dl32, 136 (1978) and Rossv Curtis-Palmer Hydroc--E/ec. Co ... 81 

N.Y2d 494, 500 ( 1993)]). Only the defendants movecl. for summary juclgment in this action. 

Where a plaintiff falls from a ladder "'because he lost his balance,"· and the ladder is not 

otherwise defective or unsecured, heis not entitled to the protections of Labor Law§ 240. (1) 

(Pacheo v Recio, 168 AD3.d 8~7 [2d Dept 2019]). Here, there is conflicting testimony 

conoerning whether the plaintifff ell because the ladder moveci, which would constitute a 

.statutory violation, or because he tripped over his own: feet, which would not,. Therefore, 
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defondants' motions are denied with respe_ct to summary judgment on plaintiffs Labor Law§ 

240 (1) claim. 

hidemliificatioil and Br¢ach ofCoiitract 

The, right:to contractual ·indemnification is established by the '•specific language of the 

contract" (Dos Sa,;tos v-f'owcr Auth. of St.ate of New York, 85 AD3:_d 718, 722 [2d Dept201 l];. 

quoting George y Marshalls of MA, Inc._,.61 AD3d 925, 9.30 [2d Dept2009]).-"In addition; a 

party. seeking· contractual indetilnification must prove itself free :from negligence; because tC> the 

·.extent its ·neglig~nce contributed :to the accident, it-cannot be iiidemn.ified .therefor'' (And¢rson :v 

UnitedParcel.Serv.-, Inc., 194AD3d 675,678 [2d Dept 2021]). A party also cannot obtain 

:·slimmary judgment mi its common-law indemnification and contributioi1 claims if 'it has not 

-shown:itself free-cif neg_ifg_ence,.-as tbQse. claims ,ar_e ilot yet.ripe for: summary judgm.ent 

(McCarthy vTurner Const., Inc;, 17 NY3d 369 [2011]). 

In the instant action, Oxford's sub-contract with Sunshine -cpntainecl an indem.t1ification . . 

obligation to Sunshine and "the owner" for- damages "arising out of the work', (OxfoI'.d/Sunsbi.ne 

contract at §4.6), AG.Il had a sub-sub-cqntract with Oxford containing an ''arising out of the 

work" indemnification obligation in favor of"allentities.[to.which] Oxford'' owed an 

indemnification obligation (Oxford/A GR contraci .a~ S ,i 2) ... AGR_ incorrectly argµes in its papers 

that its indenmification obligation is. only triggered by negligence, _In light of plaintiff's waiver 

·of bis Labor Law§ 200 claims against319 Lenox·and Sunshine; and in the absence··o"fevidence 

of their affirmative negligenc~, there is no bar-to thekrecovery under tbe--.contractual 

indemnification provisions. Therefore,.J19 Lenox andSunshine are entitled to summary 

judgment oil their_cqµtractual indemriifjcatio~ claims.against Oxford andAGR. .Oxford is 

eqtitl_ed fo Sui:nma:ry judgm:~_nt .on its _claim for-contractual indemnification a$ainst AGR. 
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Breach of Contract 

Aithough .AGR provided a- certificate ofinsurance identifyina; Oxford as ah additional 

insured in the amount specified by the body of its sub-,contract (Oxford/AGR contract at 6 12.4}, 

the ·•Preferred ·Insurance Procurement Language for· use by- GC/CM in Subcontractor [sfo] 

Agreemeilts'j rider, signed .by AGR, requires AGR to procur~ a "follriwing._fom1" umbrella 

liability policy with limits of $4,000,000 pet occu,rrence. AORprovided an affidavit ofno~ 

excess-; Therefore, Oxford's motion for suminary judgment on its. breach of contract ·claim is 

·granted_ (see Udt,lin v A._.r.it. Construction Corp., 1-64 AD3d 1402 [2d Dept 20.18]) •. 

Conclusion 

Oxford's·motion:.for summaryjudgmeilt (Seq: 005) is granted with:respect to its 

contractual indemnification claims against AGR;_ the motion.is otherwise d.enied. 

Lenox's motion for summary judgment (Seq. 006) is granted with respect to its 

cpntractualindemnification claim against Oxford-and AGR, and with respect to plaintiffs Labor 

Law§ 241 (6) and §.200 ciaims only; the-motion is··otherwis~ denr~d. 

AGR's motion fot suinmatyjtidgrn(mt (Seq. 007) is denied. 

AH-Star's motion for srinu'nafy judgment (Seq. 008) is Withdrawn. 

This constitutes the-decision artd order of.·the court. 

July 3. 2025 
DATE 

~77~"--
DEVIN p.(collEN 
Justice :of the Supreme Court 
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