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DECISION/ORDER

T

MEICY. ANDREA- NAVARRO RIOS, :
Recitation, as requm:d by CPLR §2219 {a), of the papcrs

P.Iaintiff, t considered in the review of this:Motion
., Papers Numbered
against : Natice.of Motion and Affidavils Aonexed. ., . _{=2
: Order to Show Cause and. Affidavits Annexed
iy ; , ) e’ fAnswermg Affidavits ., ... ... i, zfz
677 ELEVENTH AVENUE AND REDCOM.CM INC., Replying Affidavits v 1.1 g
:Exhibits ... . ..., s ar
Defendants_ ;0“10[’ . B T T ..

677 ELEVENTH AVENUE AND REDCOM CM INC.,
Third-Party Plaintiff,
agdinst

MBARETE CONTRACTING CORP.,

Thitd-Party Defendant.

Upon the foregoing ‘papers, plaintiff’s motion for smm'j'udg_me_ni (Seq..003) and
defendants’ motion for summary judgment (Seq. 004) are dé;:p_i_d_ed: as follows:

Plaintiff commericed this action to recover for damaées she claims to have sustained on.
February 25, 2020, while, performing taping work at the prefnises_-locate'd_ at 660 12th Avenue,
New York;, NY. The premises was owned by 677 Eleventh 'i{?\.-v_cnue (_E'l_eventh)_, and Redcom CM
Inc. (Redcom) was the general contractor. Redcom sub-con%trac_teci plaintiffs employer, third-
party defendant Mbarete Contracting Corp.

Plaintiff testified as follows: on the date of her -acci_dént,- her supervisor-“Nestor” assigned
her to work on the fifth floor (Rios first EBT at 47-49). Plaintiff requested a scaffold, and
someone from another work group carne and assembled it (ld at 48-51; 53). After plaintiff

ascenided the scaffold to begin applying compound to the wzills,_.the middle of the scaffold broke
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and plaintiff fell to the ground (id. at 62, 63, 68-70). The -&élccid'ent was unwitnessed (id. at 72).

Plaintiff fell in a seated position and struck her head, r‘endeérin__g her unicoriscious for-an
indeterminate amount of tim’e.'-(Ribs third EBT at 13-14).

Plaintiff testified that sho-yas taken to CityMD after her accident (Rios second EBT at
62-63). Plaintiff claims that her boss, who drove her tO'thti:-CityMD, told her to lie and say that
she was cleaning her house when she slipped and cut her leig (id. at 63-67), and plaintiff testified

that she did so (id. at 70~71). Erme Ullon testified that he did not take plaintiff to the CityMD

‘on Febr'ua'ry'.25_, 2020 and did not tell her to lie about what ;c'au'sed her injuries (Ullon EBT at 37,

38). The éniry from the CityMD record, under “History Oﬁ_Presen_t Illness,” reads: “Pt states she

was cleaning at home this moming when she slipped'and_cil_t her RT leg below the knee and has

‘pain on her LT arm.”

Analysis.

On a motion for summary judgment, the moving party bears the initial burden of making

a prima facie showing that there are no triable issues. of material fact (Giuffrida v Citibank, 100

NY2d 72, 81 [2003]). Once a prima facie showing has beén established, the burden shifts to the

non-moving party to rebut the movant’s showing such th‘at.i-a trial of the action is required
{(Alvarez v Prospect Hospital, 68 NY2d 320, 324 [1986]).

Labor L_ajw_-§_-240_-(1) and Labor Law § 241 (6) .

Liability under Labor Law § 240 (1) is “absolute” vivhere' the failure or absence of a safety
device enumerated by the statute (e.g. a scaffold) isa proximate-cause of the plaintiff’s accident
(Blake v Neighborhood Hous. Services of New York City, Inc, 1 N.Y.3d 280, 287 [2003] [citing,
Haimmes v. New York Tel. Co., 46 N.Y.2d 132, 136 (1978) aind'R_o_ss v Curtis—Palmer Hydio—-

Elec. Co., 81 N.Y.2d 494, 500 (1993)]). "To prevail on a cause of action pursuant to Labor Law
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§241 (6), plaintift must show that she was (1) ona job=s‘it’f§:, (2) engaged in qualifying work, and
(3) suffered an injury, (4) the proximate cause of which wés a violation of an Industrial Code
provision (Moscati v Consolidated Edison Co. of N.Y., Inc,é, 168 AD3d 717,718 [2d D_"ept 2019]).

Here, plaintiff’s testimony- is sufficient to make ou‘é her prima facie entitlemerit to
summary judgment on her Labor Law § 240 (1) claim; hox%v_ev_er._, defendants have raised a triable
issue of fact as to whether the accident occurred based on Mr Ullon’s testimony and the CityMD
medical records. The statement in the medical record is -atili’ributed to plaintiff and the
information itself is germane to treatment. Plaintiff>s ac_coé'un't of falling a significant distance,
injuring her back, and being knocked unconscious would réequi"r_e materially different treatment
than a ground-level slip resulting in a leg laceration and arm pain (see.-Kamolov. v BIA Group,
LLC. 79 AD3d 1101 [2d Dept 2010]). Therefore, the smedical report is admissible and provides
an account of plaintiff’s accident that does not implicate a 'éstatutqry violation (Moran v. Trustees.
of Columbia Univ. in the City of New York, 224 AD3d 803 , 833 [2d Dept 2024]). “The fact that
an accident was unwitnessed does not preclude granting summary judgment to-the plaintiff”
(Rivera v Dafna Const. Co., Lid., 27 AD3d 545 [2d Dept 22006]);'h0‘wev_er, here, defendants have.
identified a credibility determination that is inappropriate tzo. resolve on a motion for summary
judgment (see Schultheis v Areate, 216 AD3d 1018 [2d Dépt 2023]). Therefore, plaintiff's
motion for summary judgment is denied, .

Contractual Indemnification

Eleventh and Redcom seek summary judgment on their contractual indemnification claim
against Mbarete. As an initial matter, the motion was untifn_ely.. Movants have offered 4 non-.
-p_erﬁmC‘[ot_'y excuse of law officer failure (Brill v City of Néw York,, 2 NY3d [2004]; ¢f. Lanza v

M-A-C Home Design, 188 AD3d 855 [2d Dept 2020]). However, Eleventh and Redcom’s
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motion is denied as the issue-of contractual indemnification is not yet ripe. There are quéstions

of fact as to how plaintiff was injured and whethér the a__cci’déent oceurred ‘on the worksite.

Therefore, the issues of negligence and of whether this activ_fity “[arose] out of” Mbarete’s work

have not yet beei resolved,

Conclusion |
Plaintiff’s motion for summary judgment (Seq. 003) 1s denied.
Defendants® motion for summary judgment (Seq. 004) is denied.

This constitutes the decision of the court.

July 9. 2025 — ™
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