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PRESENT: 

HON. CAROLYN MAZZU GENOVESI, 

At an IAS Term, Part FRP-5, of the Supreme Court 
of the State ofNewYork, held in and f0:r the County 
6f Kings, at the Courthouse, at360 Adams Street; 

Brooklyn, New York, on JUL 14 2025 

~------------------x 

Index No.: 516009/19 

MS#l 
ClTIBANK, 

Plaintiff, DECISION AND ORDER 
-againsf-

RICHARD PAOAN etal, 

Oetenda11t 

Recitation, as required by CPLR §2219 (a}, of the papers considered in tlwreview of this Motion: 
Papers · Numbered 

Motion(M8l) _I 
Oppositi(1n __2: 
Reply __ J 

Upon the foregoing cited papers, the Decision/Order o_n this Motion is as follows: 

Defenda11t inoves fotsummatyjudgment in his··favor, dismissing Plaintiffs claims as 

time-barred ctnd discharging the lien. Plaintiff opposes. 

It is undisputed that a prior action was filed in 2011 against De(endanf s already­

deceased moth.et. That action was dismissed as a nullity in January 2019. It nonetheless served 

as an acceleration of the loan ( rVilson 3 Corp v Deutsche Bank filarional Trust Company,219 

AD3d 870 [2d Dept 2023]; Deutsche Bank v Rivera; 200 AD3d 1006 [2d Dept 2021]), and began 

the· running of the six-year statute of Ii mi tatiorts ( US. Bai1k Trust, NA. v Aoi•ta, 16 7 AD 3 d .8 d 7 

[2d · Dept 2 OJ 8]: C P LR 21 3 [4]). Though Plaintiff is correct that the. pi'ior ac ti art was marked 

stayed for four years1 that was followiI1g a conference.as i10 RJI 1,vas filed-.and thereafter the 

staywas automatically lifted \Vhen the RJI \Vas filediti 2017, The stay 1 thus, did nottoll the 

·st~1tt1te of Hmiiations. 
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Plaintiff argues that, in the absence ofa notice ofent1y of the order dismissing the 2011 

action, it could still have appealed the dismissal and, thus, that the instant action is timely 

pursuant to CPLR 205[a] and/or CPLR 205-a. However, as noted by Defendant, the six;..month 

period bega:n to run when the 2011 action was dismissed - rather than from the expiration of 

Plaintiffs time to appeal1 (Pt Ju Tang v St F1·ancis Hospital, 37 AD3d 690,691 [2dDept2007]). 

The Appellate Division, Second Department has held that ,vhen a plaintiff was never served with 

notice of entry of a dismissal order, and does not appeal the dismissal ,order, the action is deemed 

tem1iiiated for the purpose oft he to !ling statute on the date of en tty of the order (St ei 11 v. 

Davidow, Davidmv, $iegel & Stern, LLP, 186 AD3cl 774, 775 [2d Dept2020]). 

·'To 1naintain ~m equitablequiettitle claim, a plaintiff must allege actual or constructive 

possessim1 of the property and the existence of a removable cloud on the property, which is an 

apparent title, such as in a deed or other instnnnent, that is actually invalid or inoperative" 

(Acocella v Wells Fitrgo Ba11k, NA; 139 AD3d 64 7 [2d Dept 2016]). Defendant is the owner of 

real property upon which Plaintiffhas a lien. As the statute of limitations has passed on the lien 

and it is tht1s unenforceable, judgment is granted in favor of the tounterclaimant upon.the quiet 

title couriterclaim. 

Defendant is correct that, as the prevailing party, he is entitled to attorneys' fees, 

Pursuant to RPL 282, "[w]hene,;er a coveriarit contained in a h1<ntgage on residential real 

prope1iy shall provide that ... the mortgagee may recover attorneys' fees and/or expei1ses incmred 

as the result of the failure of the mortgagor to pei"fonn any covena:i1t or agreement contained in 

such mortgage ... there shall be implied in such mottgage a covenant by the mortgagee to pay to 

the mortgagor the reasonable attorneys' fees and/or expenses incurred by the mortgagqr ... in the 

successful defense of any action or proceeding commenced by the mottgagee against the 

ni.ortgagor arisirtg out of the contract.'" Asit is undisputed that the mortgage provides for the 

award of attorneys' fees and as Defendanthas successfully defended this action, he is entitled to 

reasonable attohi.eys, fees. 

1 Hnd P!a(ntift' actually appeaied a!i of right, the six months would not have begun until the. termination oftlie appeal 
(ll•hmw, Bros, v fl11ghes Hubhard & R,eed, 92 N Y2d I ot 4, .1 iJ 16 [ 199 8]; see .also, A ndreav Ari1oi1e, H edii-11 C asker, 
Kennedy,~ Dmke; A rc/1iiects & Land.i·cape Arr.:hiti!ds, PC, 5 NYJd 5 i 4, 5 l 9s20 [2005]}. · 
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In light of the foregoing, Defendant's motion is granted. Case.dismissed. Defendarit's 

coimsel to settle on 11otice to Plairi.tiff a proposed order and an affirmation substantiating the 

. requested attorneys· fees. 

This constitutes the decision and• order .of the. Court 

ENTER: 

" 
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