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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. RICHARD G. LATIN PART 46M
Justice
X INDEX NO. 160953/2013
MARGARET O'HALLORAN, 04/21/2025,
Plaintif, MOTION DATE 04/21/2025
v- MOTION SEQ. NO. 010 011

METROPOLITAN TRANSPORTATION AUTHORITY, NEW
YORK CITY TRANSIT AUTHORITY, MTA BUS COMPANY,

GEORGE MENDUINA DECISION + ORDER ON

MOTION
Defendant.

X

The following e-filed documents, listed by NYSCEF document number (Motion 010) 340, 341, 342, 343,
344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 354, 355, 356, 357, 358, 359, 360, 361, 362, 363, 364,
365, 366, 367, 368, 369, 370, 371, 372, 373, 374, 375, 376, 377, 378, 379, 380, 381, 382, 383, 384, 385,
386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396, 397, 398, 399, 400, 401, 402, 446, 447, 448, 449,
450, 451, 452, 453, 454, 507, 508, 509, 510, 511, 512, 513, 514, 515, 516, 517, 518, 519, 521, 523, 525,
526, 527, 528, 529, 530, 531, 532, 533, 534, 535, 536, 537, 538, 539, 540, 541

were read on this motion to/for SUMMARY JUDGMENT(AFTER JOINDER

The following e-filed documents, listed by NYSCEF document number (Motion 011) 403, 404, 405, 406,
407, 408, 409, 410, 411, 412, 413, 414, 415, 416, 417, 418, 419, 420, 421, 422, 423, 424, 425, 426, 427,
428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441, 442, 443, 444, 445, 455, 456, 457,
458, 459, 460, 461, 462, 463, 464, 465, 466, 467, 468, 469, 470, 471, 472, 473, 474, 475, 476, 477, 478,
479, 480, 481, 482, 483, 484, 485, 486, 487, 488, 489, 490, 491, 492, 493, 494, 495, 496, 497, 498, 499,
500, 501, 502, 503, 504, 505, 506, 522, 524, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553,
554, 555, 556, 557, 558, 559, 560, 561

were read on this motion to/for SUMMARY JUDGMENT(AFTER JOINDER

In this action for employment discrimination anthfation, plaintiff Margaret O’Halloran
moves, pursuant to CPLR 3212, for summary judgmegeinst defendants Metropolitan
Transportation Authority (“MTA”), New York City Tnasit Authority (“NYCTA”), MTA Bus
Company, and George Menduina, granting O’Halloda@ telief she demanded in her third
amended complaint (motion sequence 010). Additignadefendants MTA, NYCTA and
Menduina move, pursuant to CPLR 3212, for summadgment, to dismiss the complaint

(motion sequence 011).
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BACKGROUND

O’Halloran was a “career civil servant” who was éoyed by defendants MTA and
NYCTA for nearly thirty-seven years from 1987 to220 when she retired. She began her
employment as a Computer Associate Technical Lévahd worked her way up to the
management position of Assistant Chief Facilitigéo®r (ACFO), where she earned an annual
salary of approximately $122,000.00. As a restildisciplinary charges issued against her by
Menduina, in November 2012, and of a Step 1 ang Stdearing process, O’Halloran was
demoted to the title of Associate Transit Managameralyst and her salary was decreased by
more than $35,000 per year. She retired fromtithés

From November 24, 2008 through September 20, 20MHalloran held the position of
ACFO, Business Planning and Administration and rdyrihat time she reported to Jennie
Mandelino who was the Chief Facilities Officer a¥@®ITA and Vice President of Facilities at
MTA bus. Mandelino is a woman and a lesbhian anélaDoran is also a woman and a
lesbian. According to the submissions of the partat all relevant times, Menduina was aware of
her sexual orientation (see Healey-Kagan, exhiit@#, 96-97, 134-135 (references to Menduina
referring to O’Halloran as a “dyke”)).

On or about September 21, 2011, Menduina was peahtotreplace Mandelino as Acting-
Chief Facilities Officer at NYCTA and Acting-Vice&sident of Facilities at MTA Bus and began
acting as O’Halloran’s supervisor. O’Halloran alblsghat she was not invited to interview for, or
be promoted into, the position, while similarlyesited heterosexual male colleagues were granted
interviews and Menduina, who is heterosexual anteywaas promoted into that position and

began acting as O’Halloran’s supervisor.
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Prior to Menduina becoming O’Halloran’s supervigditiallaran was never the subject of
disciplinary charges and received “excellent” rgéirior her work in 2008, 2009 and 2010 in her
NYC Transit Managerial Performance Evaluationse &teived no performance evaluations for
2011 or 2012, “in fact, when Menduina was [O’Hadiois] supervisor, [O’Halloran’s]
performance was never evaluated in an annual peaitce evaluation despite the fact that annual
evaluations were required” (O’Halloran affidavitsnpport,  14). Prior to Menduina becoming
her supervisor, O’Halloran received performancengat of “good” or “excellent” by 13 different
supervisors and she was promoted 10 times duringrhployment in three MTA Agencies: MTA
New York City Transit, MTA Bridge and Tunnels, amd A Bus.

O’Halloran alleges that after becoming her superyis

“Menduina made false and disparaging statementsutabo
[O’Halloran] to other employees and agents of Ddéaris. Many of
these statements made reference to [her] sexegitation and even
sexual acts that Defendant Menduina fabricatedrtigyaated in,
which exposed me to contempt, ridicule and/or agardy my
colleagues”

(O’Halloran affidavit in support, § 17 [internakaiions omitted]).

O’Halloran asserts that in or around July 2012, tdena denied her the opportunity to be
involved in operations work thereby rendering heeligible for future promotions in the
Division. O’Hallaran further states that after Mieima became her supervisor, from around June
2012 to August 2012, he would:

“assign tasks to her without proper support, resesirand/or
training and then criticized her inability to coref@ those
assignments in a timely manner and also set ampitend
unreasonable deadlines for the completion of h@gaments which

were less favorable than the deadlines assignsidhitarly-situated
male colleagues”
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(O’Halloran affidavit in support, § 20).

O’Halloran further alleges that while she requestedwriting that her Managerial
Performance Questionnaire (MPQ) be revised on 20Jy2012 and again on August 18, 2012,
Menduina refused to update her MPQ, which was uasiated on June 11, 2001, prior to the
establishment of MTA Bus Company, which “altered arcreased the position’s responsibilities
substantially” {d., § 23). According to O’Halloran, this had theeetfof denying her “promotional
opportunities and created ambiguities in my jolkcdpson” (id.,T 24).

On August 17, 2012, O’Halloran notified the OfficeEqual Employment Opportunity at
NYCTA (*OEEQ”) of her complaint against Menduinagscriminatory treatment and amended
the complaint on October 2, 2012. On Septembe2@0D2, O’Halloran received an email from
Menduina advising her that she and her staff wereport to Kevin Jones, for all administrative
work, “thereby replacing [O’Halloran], the ACFO fBtanning and Administration, with Jones, a
heterosexual male’id., T 27). On September 12, 2012, O’Halloran conuedra short-term
disability leave of absence after her doctor coméid that she was experiencing “high-blood
pressure, extreme stress and anxiety, humiliatioeh r@lated mental anguish, as a result of
[Menduina’s] treatment of herid., § 30). She complied with defendants’ policassubmission
of disability-related leave paperwork.

While out on a short-term disability leave and fa¢ recommendation of her treating
physician, O’Halloran requested the reasonableranwadation of a transfer to “any position that
would not require her to interact with, or repat[iMenduina]” (second amended complaint, para.
38). O’Halloran alleges that defendants ignoresl thquest (id., para. 39). Additionally, while
O’Halloran was out on disability leave, Menduinaveel her with a “Notice of Disciplinary

Charges,” dated November 29, 2012.
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In this Notice of Disciplinary Charges, Menduina) étated that O’Halloran engaged in
“misconduct” and was “incompetent, and (2) recomdeehthat O’Halloran be demoted from her
managerial position to a civil service title withfdownward modification of her salary” (id., 43
and 44). O’Halloran alleges that this was retatyafor her internal complaints with the OEEO. In
response, O’Halloran requested a “step 1" hearimghich commenced an appeal
process. Furthermore, as O’Halloran believed thatagency’s EEO unit was not investigating
her complaint, she wrote a letter to Darryl Iricke President of MTA Bus and Senior Vice
President of NYCTA, on or about December 10, 20k2her letter, she described the alleged
discriminatory and retaliatory conduct of defendant

On February 27, 2013, NYCTA dismissed O’Halloraappeal and upheld the disciplinary
charges, but also found that the discipline of dwnoto Staff Analyst | was “excessive,” and
thereafter modified the penalty and instead dem@téthlloran to Associate Transit Management
Analyst with an annual salary of $87,159.00, (Heddegan aff, exhibit E), a decrease of
approximately $35,000.00 from O’Halloran’s previaaary.

In the complaint, O’Halloran alleges six separaagises of action: (1) discrimination
pursuant to the New York State Human Rights Law $HRL) as against all defendants; (2)
discrimination pursuant to the New York City HumRights Law (NYCHRL) as against all
defendants; (3) retaliation pursuant to the NYSHRO the NYCHRL as against all defendants;
(4) failure to engage in an interactive procesesaponse to O’Halloran’s request for a reasonable
accommodation; (5) breach of contract as agairsMfA and the NYCTA,; and (6) defamation

as against Menduina.
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DISCUSSION

A. There are Questions of Fact that Defendants Discrimated against O’Halloran on

the Basis of Sex and Sexual Orientation

O’Halloran argues that the evidence stablishes gshatis a woman and a lesbian and that
defendants were aware of her sexual orientatiail aelevant times, including when Menduina
met O’Halloran’s wife, Andrea.

According to the deposition testimony of Paul Szian employee of NYCTA for 30 years,
who at the time of his deposition was the Assist@htef Facilities Officer in the NYCTA
department of buses, facilities division. In th#e, he reported directly to Menduina from April
1, 2014. According to Sciara’s testimony, Alanzordhall who was also employed by the
NYCTA, started coming to speak with Sciara aroumelgdummer of 2012 about “coming back to
work for buses, to work for [Menduina]” (exhibit @5(Sciara Deposition Tr.) at 20). Sciara
testified that he assumed that Menduina wanted hdirso speak with him to ask him to come
back to facilities. Sciara testified that he ustieod Marshall as saying that Menduina was:

“cleaning the house of the people that were repgriunder

[Menduina’s] predecessor, [Mandelino] . . .[Mardhalas talking

about, you know, how [Menduina] was, had to get dfi

[Mandelino’s] ‘dyke crew,’ as he referred to it.né | could only

have assumed that that was in reference to [O’Hallat the time”
(id. at 23-24).

It was Sciara’s understanding that those words choma Menduina himselfid. at

24). Additionally, Sciara understood that O’Hadloris "gay” {(d.at 28) and that Mandelino is
gay, which was “kind of common knowledged.(at 29).

In support of her motion, O’Halloran includes afidzvit from Mandelino to establish that

during their work together, Mandelino never gavéi@lioran a negative work evaluation. In her
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affidavit in support of O’Halloran’s motion, Mandeb avers: “During my supervision of
[O’Halloran] from 2008 to 2011, she excelled in ark performance and she received a rating
of “excellent” in 2008, 2009, and 2010 in her NYCTManagerial Performance Evaluations”
(Healey-Kagan aff, exhibit F, § 3). Mandelino av#rat as O’Halloran’s supervisor, she should
have been consulted regarding any disciplinary gggiagainst O’Halloran, which is why she
wrote a December 16, 2012 letter in O’Halloran’dedse “in which [she] corrected the
inaccuracies in substantial portions of the discgly charges against heid(,  8). According
to Mandelino, after she wrote that letter she weraated and she believes that “this demotion was
motivated by discriminatory animus as well as ratan for my involvement in [O’Halloran’s]
appeal’ {d., 1 10).
Finally, Mandelino states that she believes thatdlloran was not treated fairly on
account of her gender and sexual orientation:
“During my employment, it is my understanding th@tHalloran]
and | were the only out-lesbians employed by NYCaAl MTA
Bus in the Division of Facilities. | believe Defards' mistreatment
of [O'Halloran] and myself was motivated by disanatory animus
because of sex, gender, and sexual orientation”

(id., 1 11).

Also attached to O’Halloran’s motion is the NovemB8, 2012 notice of disciplinary
charges addressed to O’Halloran from Menduinathémotice, Menduina states that O’Halloran
is charged with misconduct and incompetence, ddi@h of duty and unsatisfactory work
performance in violation of MTA NYCT and MTA Bus @many policy. Underlying these
charges, the notice states that O’Halloran failedirnely and properly perform her duties as

ACFO, including completing projects within the poged financial and deadline parameters and

that she failed to streamline and coordinate budgetitoring and controls with department
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engineering and construction management, which tribah she failed to uncover and report
extensive and serious project delays, cost ovemndshe potential for impact cost litigation.

During his deposition, Menduina testified that il2 he was promoted by Darryl Irick,
the President of the MTA to replace Mandelino asmg:Vice President at MTA Bus and as Chief
facility Officer at NYCTA. According to Menduina’'testimony, he was told not to conduct
evaluations because “the process was being reatedlubut that they did evaluations anyway
that were not “signed off and sent in” (Healey-Kagaf., exhibit B (Menduina Dep Tr) at
50). Menduina testified that it was his decisiongsue disciplinary charges against O’Halloran
after he consulted and discussed the charges witti Hemanski, Chief of Staff of the President
of MTA bus {d. at 64-65). O’Halloran’s discipline is the only ome can recall that recommended
demotion (d. at 323). Kevin Jones took over all the work t@&tlalloran had been responsible
for.

O’Halloran argues that Menduina’s decision to den@r after having been her supervisor
for a limited time and without conferring with Magltho raises questions about Menduina’s
motivation and discriminatory animus. Irick didtngarticipate in the decision to discipline
O’Halloran (Healey-Kagan aff, exhibit Q (Irick Ddp) at 29). But he testified that Lemanski was
likely involved in discussing the discipline andrssone from labor relations might have been
involved (d. at 33-34). Irick further testified that labotattons would need to be involved in all
discipline against managerial employe&s at 54). He testified about the use of progressiv
discipline (d. at 53) and that O’Hagan and Santos were subjetctesimilar discipline as
O’Halloran but, unlike O’Halloran, they were pertad to keep their positions . . .They were
offered settlementsd. at 100 and 101). Additionally, Brian Brennare Step | Hearing Officer

and General Manager testified that in his view¢giibne . . . is an action of last resort” (Healey
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Kagan aff, exhibit X (Brennan Dep Tr) at 89). Bman further testified that he sent a January 8,
2013 email to Menduina, after the Step | hearingceoning the disciplinary charges against
O’Halloran, asking “George, please let me know wkien are available to meet to discuss the
O’Halloran case,”ifl. at 90) and he issued a decision on those changeknuary 17, 2013
(Healey-Kagan aff, exhibit D).

During his deposition, Joe Murphy testified that2@l2 he began working directly for
Menduina, and prior to that he worked “indirectfgt Menduina, with the general superintendent
as intermediary (Healey-Kagan aff, exhibit J (Muriidep Tr) at 26). Murphy testified that from
2012 to 2018, he observed Menduina engage in waktbonduct. He heard Menduina use the
term “toothless monster” to “describe a vicious vears vagina” on “multiple occasiongl( at
40).

Murphy testified that Menduina would use this term:

“in the context of the conversations. He wouldddking about -- he
would be talking about Maureen Wrightenger, Peggyaloran,

Gia Gorelle (phonetic), Jennie Mandelino. All ofialhhe thought
conspired to cheat him out of getting that positidnd when he
spoke of them he spoke about them in derogatomstefSo it
wouldn't be unusual for him to say, oh, that fugkidennie
Mandelino with her fucking toothless monster”

(id. at 41-42).

Although Murphy saw Menduina say these derogatbiygs about women, he did not

report any of it for at least five years, because:
“l, [Murphy], was afraid for my job. George Mendainis a
vindictive and a hurtful person. | wasn't goinghtothe one to drop
a dime on him. Because sooner or later it wouldediack on me
and I am not the only one who felt that way. Theeee many people
who seen and heard the same derogatory commentél@iadtions

from Mr. Menduina and no one else spoke up, thagivare of. . .
He was vile about O’Halloran and Mandelino”
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(id. at 50; 76).

Michael Campana testified that he had a falling out with Menduina at a point when
Menduinabegan saying that Campana was “part of Jennie’s crew and [Menduina] did not trust
[Campana]ndonger” (Healey-Kagaraff., exhibit | (CampanaDep Tr.) at 36). Menduina
referredto anemployee as a part of “Jennie’s crew” if they cdmen MTA Bus (41) or “if
you've taken heside (d.). After a staff meeting, Meduina stated thati$going to get rid of all
of Jennie’s peoplbecausethey’re all incompetentand they’re useless”(id. at 44-45).
Menduinareferred to O’Halloran as a “dike”ifl. at 47). Referring to O’Halloran as a “dike,”
Menduina stated at thahmemeeting,“I’'m going after all of Jennie’'speopleand the dike
next door,” referring to O’Halloran (d. at 47). Additionally, Menduina told a story aftestaff
meeting about O’Halloraand Mandelino going to Atlantic City and “doing lesbian things” (48).

According to Campana, Menduina told him in person and during phone calls about a plan
that Menduina had to set O’Halloran up to makelbek incompetent:

“The only way | know is what | witnessed as farakknow there
was a setup and | was there when he was explaihegetup, how
he was going to set [O’Halloran] up. | was right there. That |
rememberlt wasvery clearbecausd wasthere.He wastalking
about how he's going to use -- a woman that we osedterviews.
Her namewas ShelleyPrettymanl think it was.He wasgoing to
borrow her from Heidi Lemanskito prove how [O’Halloran] is
incompetentand shedon't know her job andtry to sether up for
insubordinationl would like to say | rememberthe details. It is
foggy but it has something to do with a project that he would ask
[O'Halloran]to do. And | know he usedto comein andbragthat
Shelley Prettymancompletedit in a bettertime. Like, in other
words, he would like to display how incompetent slas to people
to show. And then she got demoted. | don't knowd#tails for that.
| wasn't privy to that but I know she got demoted”

(id. at 52-53).
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[* 11]

Menduina “got rid of a lot of peopleid. at 56). He tried to fired Joe O’Hagan, but they
couldn’t fire him so they made him retiriel.j. Tony Muratore left the department because ef th
nonsense and to save his career. Bill Keenafoletite Long Island Railroad “I remember he told
me he doesn’t want to deal with George’s bullshigraore” {d.). Meduina sought to get rid of
Joe Novak. Novak “went out with a mental disabiliAnd what happened was George wanted —
they wanted light duty of John [sic] Nowak but Ggmvouldn’t give it to him, so the guy had no
choice but to leave’id.). Menduina asked Campana to monitor Nowak’s esrfall at 58). Bob
Mazzola retired saying “he ain’t dealing with thalbhit no more” {d. at 57). John Harkins left,
he was also one of “Jennie’s people.” Campanafiegstihat the day after he got the ACFO
position, Menduina was threatening to make himentgal again”i@l. at 64). Menduina referred
to Joe O’Hagan as a “fag,” and Menduina statedefQ’'Hagan, “we’re going to get that fagd (
at 67).

Campana testified of Menduina:

“If you’re in his inner circle, you're a good guyt you're out of the

circle, he’ll go out of his way to humiliate you front of people”

(id. at 97). Campana had the impression that Mendhath a

“particular hatred” for [Mandelino] and [O’Halloraibecause they
were lesbians”id. at 99).

In an affidavit, Domingo Santos averred that:

“he believed that the disciplinary charges issugairest [him] were
fueled by discriminatory animus towards [Mandelineho was my
previous supervisor when she was Vice Presiddraalfities. | had
been a member of Ms. Mandelino's team for Capitagjfams, but
| believe George Menduina, who became Vice Presiden
Facilities after Ms. Mandelino, was hostile to Méandelino and
anyone who worked closely with her. . . | belidie Menduina
developed a plan to get rid of as many membersofWandelino's

team as he could, including myself, Joseph O’Hagad,Margaret
O'Halloran.
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In support of her motion, O’Halloran argues tha¢ $h able to satisfy her evidentiary
burden in compliance with the burden-shifting fravoek set forth inMcDonnell Douglas Corp
v Greenand pursuant to the legal standards of the NYSIRd the NYCHRL geeFerrante
American Lung Ass®0 NY2d 623, 629 [1997]).

In order to successfully state a claim for discnation pursuant to the NYCHRL, a
plaintiff must establish: (1) [she] is a membergrotected class; (2) [she] was qualified to hold
the position; (3) [she] was terminated from emplewtnor suffered another adverse employment
action; and (4) the discharge or other adversemaciccurred under circumstances giving rise to
an inference of discriminatioiglman v Montefior Med. Ctr98 Ad3d 107 [1st Dept 2012]). The
burden shifts to the employer to rebut the presionpif discrimination by clearly setting forth,
through the introduction of admissible evidencgjtimate, independent, and nondiscriminatory
reasons to support its employment decision. lemwia succeed on its claim a plaintiff must prove
that the legitimate reasons proffered by the dedahd/ere merely a pretext for discrimination by
demonstrating both that the stated reasons wese &idd that discrimination was the real reason
(id.).

In support of her motion, O’Halloran argues tha #vidence establishes that she is a
woman and a lesbian and that defendants were agfaher sexual orientation. O’Halloran
contends that defendants were at all relevant tiavesre of her sexual orientatiosegHealy-
Kagan aff, exhibit | (deposition of Michael Campaaba47-48 [Menduina referred to O’Halloran
as a “dike” (p. 47)). Referring to O’Halloran asdéke,” Menduina stated at that same meeting,
“I'm going after all of Jennie’s people and thealikext door”id. at 47). Additionally, Menduina
told a story after a staff meeting about O’Halloaauwal Mandelino going to Atlantic City and “doing

lesbian things”ifl. at 48)].
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[* 13]

O’Halloran’s submission establishes that in or acbWanuary 2012, despite having
received excellent performance evaluations for 22089, and 2010 in her NYCTA Managerial
Performance Evaluations (Mandelino affidavit, pa@jand despite never having any discipline
against her, defendants denied her the opporttmityterview for, or be promoted to, the position
of Chief Facilities Officer at NYCTA and Vice Prdgnt, Facilities at MTA Bus, while similarly-
situated heterosexual male colleagues of hers v the same title as O’Halloran were (see
O’Halloran affidavit,  10; Healy-Kagan aff, exhil® (O’Halloran application for Vice President
and Chief of Facilities; Healy-Kagan aff, exhibitd 46). Heidi Lemansky testified that she
discussed whether to give an interview to O’Haloraith Irick. Lemansky stated that she
recommended Irick not interview O’Halloran and lgeeged (Lemansky dep tr. at 82).

After Menduina became O’Halloran’s supervisor, hadm negative statements about
O’Halloran’s sexual orientation, that included coemnts about sexual acts (O’Halloran affidavit,
1 17; Healy-Kagan aff, exhibit J (Murphy depositibanscript) at 41-42; 76-78). In November
2012, O’Halloran was employed by defendants inrttamagement position of Assistant Chief
Facilities Officer and earned an annual salanppfaximately $122,000.00 (O’Halloran affidavit,
1 5; Menduina made the decision by himself, witidgnce from others, to issue charges against
O’Halloran (see Healy-Kagan aff, exhibit B (depmsitof George Menduina) at 76). As a result
of the disciplinary charges, O’Halloran was demdtethe title of Associate Transit Management
Analyst and her salary was decreased by $35,0qie0§ear (O’'Halloran affidavit, { 6; Healy-
Kagan aff, exhibit C (Disciplinary charges), exhib (step 1 decision), and exhibit E (step 2
decision)).

In opposition, defendants argue that O’Halloranigdence that Menduina was an

“aggressive, bullying, foul-mouthed manager whaified his subordinates is insufficient to
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establish a violation of the NYSHRL or the NYCHRDefendants further argue that O’Halloran’s
motion for summary judgment cannot be successfuplsi because O’Halloran asserts that she is
a member of a protected class and by statinghikadverse employment actions against are linked
to her membership in that class: “Plaintiff mustiack evidence connecting the two (defendants
memo in opp at 2).

In support of this point, defendants cite to Murghgieposition testimony, in which he
states that Menduina treated men, women, stragglytemployees with equal animus:

“Q:  You pointed out that [Menduina] was essentiagger to
clean house. Anybody who worked for Mandelino laated to get
rid of. Is that a fair assessment?
A: Get rid of was his words, correct.
Q: And he was successful in that effort?
A: | don’t know what his measure of success is,Hautertainly
did get rid of a lot of people who worked for JemMandelino.
Q: Would it be a fair statement, Mr. Murphy, thitgnduina]
got rid of men as well as women?
A: Well, yeah. Yeah.
Q: Would it be a fair statement, Mr. Murphy, thtdnduina]
got rid of gays as well as straights?
A: Yes.”

(Healy-Kagan aff, exhibit J at 67-68, 72).

Furthermore, defendants point to Santos’ depostistimony to support their point that
Menduina was not targeting O’Halloran, but thatrhistive in demoting her was part of a plan to
terminate employees who were loyal Mandelino:

“Q:  And then your relationship with [Menduina] clyed that
point in time [in 2012, When Menduina became cHagilities

officer]?

A: Well, [Menduina], when he took power, clearly s&rted
working, not to improve the department, not to mideedepartment
better, not to increase our manpower, but all liierts were to
dismantle what he probably thought was the pedaewere loyal
to Mandelino. So he tried to fire [O’'Hagan]. lirtk he

succeeded. He tried to fire myself. He triedite ©'Halloran. He
kicked the—Bill Keenan out and sent — he went tod.dsland
Railroad. And Tony Muratore, | think he went to Af I'm not
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mistaken, in Transit. So basically all the peojhlat came from
MTA Bus Company, he went after. And that’s allché in the first
six months he was in power”

(Healy-Kagan aff, exhibit BB at 29-30).

Additionally, defendants rely on the statements @Hagan that Menduina was
condescending, and a chauvinist, a racist andysaibanyone who had success:

“I found that, in general, he was condescending.wds —let’s see,
definitely a chauvinist. There’s no questions dlibat. | also felt
that he was a racist. He struck me also as vetpys of people
who had any kind of success. It didn't matterhiéyt were in a
position higher than his or in a position latemahts or in a position
below his. He wanted to be in control of all theges on the, you
know, chess board”
(Healy-Kagan, exhibit AA at 16).

Defendants cite to O’Halloran’s own deposition itesny to establish that she is
speculating as to the reasons that Menduina tréegeth a negative way and was the source of
adverse employment actions against her. Duringdeeosition, O’Halloran testified that she
worked with Menduina between 2003 and 2008 ancetivere no issues:

“Q: Between August 2003 and November 2008, did faue
any issues, problems, concerns about [Menduina]?
A: No.”
(O’Halloran dep. tr. at 108-109).
O’Halloran further testified that after Menduina svaelected for
promotion to Vice President Chief Facilities Officetheir
relationship was close until suddenly it changed:
“Q: At some point later on in the summer of 201&dnt from
30 meetings to one a month. Eight e-mails a dayntoa day * * *
Everything had to be done and | was the one hebgdato go to all
of the meetings and then it was complete ostraoizat

(id. at 61).

O’Halloran was unable to account for this change:
“Q: I don’t mean to sound facetious, but your gendidn’t change at any point in time, that

remained the same, correct?
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A: Yes. But as | said, | worked with him for nimenths. What suddenly changed, you really
have to, um, ask Mr. Menduina because he certamdyv everything that was going on after nine
months” {d.).

Finally, defendants use the deposition testimoniahdelino to support the point that
Menduina was “cleaning house” as any new departtmesd might do:

“Listen, whenever a new department and a new heareks in, they

pick their direct reports, that’s the way it isdanove people moved

aside and other people take the job. That's thg ivhas been

through my entire career in New York City Trangihd it was

probably 20 years before that, the new group coamessweeps

clean. They usually don’t sweep clean and hurpgeim the way”
(Healy-Kagan, exhibit S at 187).

In order to successfully state a claim for discnation pursuant to the NYSHRL and
NYCHRL, a plaintiff must establish: (1) [she] isneember of a protected class; (2) [she] was
qualified to hold the position; (3) [she] was tenatied from employment or suffered another
adverse employment action; and (4) the discharg®tioer adverse action occurred under
circumstances giving rise to an inference of dmmsgration(Forrest v Jewish Guild for the Blind
3 NY3d 295, 305 [2004])Melman v Montefior Med. Ctr98 Ad3d 107 [1st Dept 2012]). The
burden shifts to the employer to rebut the presionpif discrimination by clearly setting forth,
through the introduction of admissible evidencgjtimate, independent, and nondiscriminatory
reasons to support its employment decision. lemwia succeed on its claim a plaintiff must prove
that the legitimate reasons proffered by the dedahd/ere merely a pretext for discrimination by
demonstrating both that the stated reasons wese &idd that discrimination was the real reason
(id.).

Here, it is undisputed that O’Halloran has esthiglisthe first three elements of a prima
case of discrimination. As a woman and an opealywyoman, she is a member of a protected
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class gsee James v City of New Ypdd4 AD3d 466, 466-467 [1st Dept 2016]) and she wa
qualified for the position since she was hiredtfa position. As far as the third element, she was
demoted by the defendants in 2012. The only questi contention is whether the demotion
occurred under circumstances giving rise to arrémfee of discrimination.

As outlined above, O’Halloran demonstrates that ddema made many comments
identifying O’Halloran as a dyke, and that Mendumas the dominant figure on O’Halloran’s
demotion. O’Halloran has also asserted that herotien occurred under circumstances giving
rise to an inference of discrimination. AccorditogMurphy’s testimony, Menduina stated that he
wanted to “get rid of that dyke” (Murphy dep tr.8&), and according to the testimony of Campana,
during a work meeting, Menduina told whoever wasspnt that “I'm going after all of Jennie’s
people and the dike next door,” referring to O’ldedin. Additionally, Campana testified in detalil
about Menduina’s “plan” to set up O’Halloran foil@ame. Further, Santos testified that it was his
impression that Menduina had a “particular hatred"Mandelino and O’Halloran because they
were lesbians. These statements raise questionsahether Menduina’s intentions with respect
to demoting O’Halloran were discriminatory on thesis of her sexual orientation. The statements
Menduina allegedly made about O’Halloran and Maindesimilarly raise questions about his
intentions regarding O’Halloran as a gay woman.

In opposition, defendants argue that Menduina wdaggressive, bullying, foul-mouthed
manager who terrified his subordinates,” who wantedlean house in a neutral way, regardless
of sexual orientation. At the core of defendaatgjument is that O’Halloran cannot establish a
causal relationship between her gender or sexuantation and her demotion by
Menduina. Defendants quote Murphy’s depositiortirtesy where he states that Menduina

wanted to get rid of anyone who worked for Mandglithat Menduina got rid of men as well as
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women, and got rid of gays as well as straightsr¥ly dep at 67-68, 72). Defendants cite the
testimony of Santos, wherein he opines that if Memal wasn’t discriminating against O’Halloran
why would he demote her, and then adds that Meadwisnted to destroy anyone who he felt
were loyal to Mandelino and he hated all peopld tied a degree. Furthermore, defendants
support their argument that Menduina was simply r@trally cleaning house by relying on the
testimony of Mandelino, who states: “Listen, whegrea new department and a new head comes
in, they pick their direct reports, that's the wiayis . . . .” (Healey-Kagan aff, exhibit S at
187). Further, defendants describe the discipin®’Halloran, Joseph O’Hagan and Domingo
Santos as proof that gender and sexual orientatimh not figure into O’Halloran’s
demotion. Specifically, defendants take issue WitHalloran’s characterization of Menduina’s
treatment of O’Hagan and Santos as “more favoraibbgment” than what she got (defendants’
aff in opp at 5), and yet Santos and O’Hagan’siplise was termination, a consequence of which
was that they both lost pension benefits.

In an affidavit, Santos avers that he “faced naaftgrfor the disciplinary charges against
[him]” (Healey-Kagan aff, exhibit Z).

Under the NYCHRL, the employer must establish thacrimination play[ed] no role in
its actions” Williams v New York City Hous. Auth6l AD3d at 76). O’Halloran having
disciplinary chargers or Menduina wanting to “cléeruse” is only another side to the issue,
requiring a factfinder, and does not undermine digfan’s claim.

This court is mindful of the Court of Appeals ‘diteve that “statements by decisionmakers
unrelated to the decisional process itself are filtgent to establish discriminatory intent”
(Forrest, 3 NY3d at 308). In this case, howevegnhluina’s statements that he sought to “get rid

of that dyke,” and that he was” going after thakelyext door” connect his actions in demoting
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O’Halloran to the discriminatory animus he is betttarged with in this lawsuit. Thus, even
though defendants offer a non-discriminatory reamordemoting O’Halloran, which occurred
because of the disciplinary charges, this couddfithat based upon her submission, O’Halloran is
able to establish that those charges may inde@ddbextual.

It would not be consistent with the facts for tbaaurt to find that Menduina was simply a bad
guy who didn’t like anyone, and was neutrally ciegnhouse, or, instead, may very well have
taken the actions that he did against O’Hallorasedaupon her sexual orientation. On these facts,
the court denies both O’Halloran’s motion for sumynmudgment and defendants’ motion for
summary judgment.

B. There are questions of fact concerning O’Halloran’slaims of retaliation

O’Halloran argues that defendants retaliated agaesafter her complaints to the OEEO and
the NYCTA in August and October 2012. O’Halloramguwes that after her first complaint of
discrimination in August 2012, she was demoted iwithonths, in retaliation for “calling out”
Menduina’s conduct (memo in support at 15).

Through her submission, O’Halloran establishes #fier Menduina was promoted to Chief
facilities officer at NYCTA in or about January Z0&nd prior to her demotion, she made
complaints of discrimination to the defendants.H@lloran offers testimony that she made a
complaint of discrimination to Anna Grimes, the ®eirector in the Chief of Staff's Office in
February 2012 that she was the only “female dirgbrt in the division,” and that she did not get
an interview for the promotion to the position dfi€f facilities officer (Healey-Kagan aff, exhibit
J-1 at 32-33) and offers additional testimony gfe¢ made a second discrimination complaint to
Shelley Prettyman, Director in the Chief of StafDffice (Prettyman), in June 2012 .(at 36 and
40).
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O’Halloran further demonstrates that she first fredi that Office of Equal Employment
Opportunity (OEEQO) at NYCTA of her complaint agaiMenduina on August 17, 2012 and she
amended it on October 2, 2012. On September 12, Zhe received an email from Menduina
advising her and her staff that they were all fworeto Kevin Jones.

This September 10, 2012 email from Menduina siateart: “All, Effective immediately and
until further notice the entire administrative $taf our department will report to Kevin Jones”
(Healey-Kagan, exhibit M). According to O’Halloralenduina appointed Jones to replace her
(Healey-Kagan aff, exhibit J-2 at 192; exhibit M).

Believing that she was being replaced on that sdaye September 10, 2012, O’Halloran
notified Irick of this change, explaining that iirhiliated and embarrassed her. On September 12,
2012, O’Halloran began her short-term disabilitaMe of absence. She received a notice of
disciplinary charges that were dated November 29122 recommending that she be
demoted. After a Step | and an informal Step Zihgaon the charges, O’Halloran was demoted
to Assistant Transit Management Analyst, and hkirrgavas reduced from $122,000 to $87,159
(O’Halloran affidavit,  78; Healey-Kagan aff, ekhiTT). O’Halloran offers the testimony of
the Step | hearing officer, Brennan, in which hendatkd he sent an email to Menduina after the
hearing, but before his decision was issued, talspgth Menduina about the case.

In opposition, Defendants argue that an investigatito O’Halloran’s conduct preceded by a
month her filing of the internal EEO complaint irugust 2012 and that Menduina’s filing of
disciplinary charges was not until November 201}, aherefore, there is no correlation between
her complaints and defendants’ filing of discipiywacharges or their demotion of
plaintiff. Specifically, defendants posit that bagng in July 2012, Menduina met “several times”

with Robert Finnegan, Senior Director of Labor Relas, Elizabeth Cooney, General Counsel,
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and Heidi Lemanski, Chief of Staff to MTA Bus’s Bigent, to discuss plaintiff’s conduct and
whether she should be brought up on disciplinagrgbs (defendants’ memo in support at 6-7).

“Under both the State and City Human Rights lawgs iunlawful to retaliate against an
employee for opposing discriminatory practicésirrest v Jewish Guild for the Blin@ NY3d
295, 312 [2004]). “In order to make out a clainretBliation, plaintiff must show that (1) she was
engaged in protected activity; (2) her employer waare that she participated in such activity;
(3) she suffered an adverse employment action based her activity; and (4) there is a causal
connection between the protected activity and theese action”i¢l.)

“The causal connection needed for proof of a ratialn claim can be established indirectly by
showing that the protected activity was closelylofeked in time by the adverse action”
(Hershkowitz v State of New YprR22 AD3d 587 [1st Dept 2023] [internal citation
omitted]). According to the First Department, ‘§ajts have ‘not drawn a bright line to define the
outer limits beyond which a temporal relationshi too attenuated to establish a causal
relationship between the exercise of a federal tdatisnal right and an allegedly retaliatory
action” (d.).

In Hershkowitz the Court found that the four-month period betwpkintiff’s interview and
termination fell “within the acceptable temporahge to establish a causal connection between
his protected activity and his termination (222 AD& 588;seeRasmy v Marriott Intl., Inc952
F3d 379, 391-392 [2d Cir. 2020] [five month§umma 708 F3d 115, 128 [2d Cir 2013][four
months and seven months for separate retaliatdrgnag, Espinal 558 F3d 119, 129 [2d Cir
2009][six months]Collins, 59 Misc3d at 1054 [four months]).

Here, O’Halloran complained to OEEO in August 2@k, one month after, in September

2012, her staff was directed to report to Kevin edon O’Halloran viewed this as a
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demotion. Defendants argue that thoughts abouiptiising O’Halloran precede her OEEO
complaint and, therefore, there is no causal cdiorebetween the discipline and O’Halloran’s
complaint. In November, 2012, three months aftex Bled her OEEO complaint concerning
Menduina’s treatment of her and the alleged diso@tion, there were disciplinary charges filed
against her. These charges resulted in her dematicluding a change in title and a decrease in
pay.

The Court finds that this time period is “within anceptable temporal range” to support her
claim of retaliation. Those actions, in that tifineame of a few months, might discourage an
employee from lawfully filing a complaint. Defenuta’ argument that discussions concerning the
discipline of O’Halloran took place in July 2012neo month prior to O’Halloran’s OEEO
complaint, does not undermine the causal connect®othe disciplinary charges were filed in
November 2012. Finnegan testified that he didkmatw who made the decision to go forward
with discipline, but it was not him (Efron aff, ekit C at 92); Lemanski testified that she did not
recall when she learned of disciplinary chargesrsg#@’Halloran; she testified that the charges
were brought against O’Halloran in 2012, but coutd recall “the exact dates, months” (Efron
aff, exhibit H at 39-40). The court finds that Giltdbran is entitled to a trial on this claim and
denies both O’Halloran’s and defendants’ motionisstonmary judgment.

C. O’Halloran’s claims of disability discrimination

O’Halloran argues that defendants discriminatednsgaher under the NYSHRL and the
NYCHRL while she suffered from a disability thatated the behaviors for which she suffered
an adverse employment action (O’Halloran memo ippsuat at 10). Specifically, O’Halloran
argues that she, suffering from a medically diagdandition, requested “a reassignment out of

the MTA New York City Transit Department of BusexldMTA Bus to a comparable position,”
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to accommodateind ameliorateher condition (Healey-Kaganaff in opp, exhibit 28), and this
request was unreasonably denied, with no interactive process, in violation of the NYSHRL and the
NYCHRL. As aresult, O’'Halloran posits that she was forced to use her her sick and vacation time
accruedover 25 yearsof work to pay for the 117 workdaysshewas on disability (O’Halloran

memo in opp at 18).

On September 12, 2012, O’Halloran began a short-term disability leave of absence after her
physician confirmed that she was experiencing high-blood pressure, extreme stress and
anxiety. Her conditionsrequiredmedicationand “preventedher from performingthe essential
functionsof herjob” (O’Halloran memoin suppat 13). O’Halloran contendsthat during this
short-term disability leave, she requested a reasonable accommodation which included “that she
be permitted to transfer out of Defendants’ NYCTRspartment of Buses and Defendant MTA
Bus, and more specifically, to any position that would not require her to interact with, or report to,
Menduina” (id. at 13; Healey-Kagan aff,exhibits N and O). O’Halloran did not receive
aresponseo this request. Further, although Menduina “understood” that he was
not supposed to communicate with O’Halloran when she was out on leatesing her
leave, Menduina served hewith Notice of Disciplinary Charges,recommending her
demotion. O’Halloran argues that thisas a violation of policy and that it exacerbated her
symptoms.

O’Halloran argues that defendants violated their policy for processing reasonable
accommodatiomequestsof employeedby failing to engagein an interactiveprocesswith her
regarding her request to transfer out of NYCTA’s Department of Buses and Defendant MTA Bus,
or to any position that would not require her to interact with, or report to, Menduina.

In opposition, defendantsargue first that O’Halloran did not have a disability prior to
Septemberl2, 2012, during the time that Menduinaengagedin the alleged mistreatmentof

160953/2013 O'HALLORAN, MARGARET vs. METROPOLITAN TRANSPORTATION Page 23 of 34
Motion No. 010 011

23 of 34



| NDEX NO. 160953/2013
NYSCEF DOC. NO 563 RECEI VED NYSCEF: 08/19/2025

her. Defendants argue that this means that O’Halldid not have a disability at the time of the
adverse employment action, as the law warrantgthéy defendants argue that O’Halloran
requested a reasonable accommodation “during #teup to—and recovery from—Superstorm
Sandy” (defendants’ memo in opp at 8), and, theegfaccording to defendants, providing any
accommodation to O’Halloran would have been an antardship and not warranted under the
law. Finally, defendants argue that under the ey are not mandated to: “locate another job
for the employee, establish a new position, orteradight-duty version of the current roled (

at 12, quotingellis v City of New York2024 NY Misc LEXIS 1384, at *19 [Sup Ct NY County

2024)).

Ultimately, it is defendants’ position that theability to find O’Halloran “an acceptable

new job within nine days of receiving her requestd ‘reasonable accommodation™ (defendants’

memo in opp at 9) does not violate the NYSHRL erftYy CHRL. On this point, defendants quote
Lemanski’'s deposition testimony that she was awdr®’Halloran’s request for a reasonable
accommodation, and she describes the steps necéssarassign O’Halloran:

Q: “So you were aware at that time that [O’Halldrdrad
submitted a request for a different supervisorrexi?

A: I-again, | recall the approved leave of absgraggers, | don’t
recall her asking for a leave of absence, if thathat you mean.
Q: | am asking you more so were you involved in mgkhe
decision about whether or not to assign [O’Hallprtana different
position to give her a different supervisor?

A: Yes, | would be part of that decision. We ohbd budgeted
positions available, so she would- there would Havge a vacancy
in another area with a similar level title, she Vabliave to qualify
for that position and | would have to have a disows with the
supervisor about having her come work on their tedi@s, | would
be part of that.

* % %

Q: If a budgeted position was available that shalified for,
would she have been reassigned to that position?
A: Again, not automatically | would have had a cersation

with the department head, and the department hegdmmay not
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have wanted to interview her. | could not just éeflepartment head,
‘I am transferring this employee to you™
(defendants’ memo in supp at 12, quoting Lemansgitd at 58-59).

“A prima facie case of failure to accommodate reggiia showing that (1) plaintiff was
disabled within the meaning of the [NYSHRL and MéCHRL]; (2) the employer had notice of
the disability; (3) plaintiff could perform the esgial functions of his or her job, with a reasdeab
accommodation; and (4) the employer refused to raaleasonable accommodatioMilpscia v
B.R. Guest Holdings LLG33 Misc3d 466 [Sup Ct, New York County 2011])ctsen 8-107 (1)
(a) of the NYCHRL makes it an unlawful discrimingtgractice for an employer to discriminate
in terms and conditions of employment or dischaageemployee because of a disabilisgd
Watson v Emblem Health Sernviks8 AD3d 179, 182 [1st Dept 2018]). PursuariheoNYCHRL,
there is no accommodation, including indefinitevie@r any other need created by a disability,
which is excluded from the category of reasonaldeommodation \(Vatson 158 AD3d at
182). This rule is subject to the exception thatpyers are “not forced to provide
accommodations that would subject the employerrdua hardship” Romanello v Shiseldo
Cosmetics Am. Ltd2002 U.S. Dist. LEXIS 18538, at *23 (SD NY 20p02]

Under both the State HRI and the City HRL, an erygias obligated to engage a disabled
employee in a ‘good faith interactive process’deritify a reasonable accommodation that will
permit the employee to continue in the positiodRdfnanello v Intesa Sanpaolo S.p9V AD3d
449, 451 [1st Dept 2012]). On the issue of realslenaccommodations and summary judgment,
the Court of Appeals held: “the employer normalncot obtain summary judgment on a State
HRL claim unless the record demonstrates that tisene triable issue of fact as to whether the
employer duly considered the requested accommadatio . Consequently, to prevail on a

summary judgment motion with respect to a State HRIim, the employer must show that it
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“engagel[d] in a good faith interactive process tesesse[d] the needs of the disabled individual
and the reasonableness of the accommodation regli€3acobsen v New York City Health and
Hosps. Corp 22 NY3d 824, 837 [2014]; see aRuillips v City of New York6 AD3d 170, 176
[1st Dept 2009][under the City HRL, the employersnengage in interactive discussions with the
employee to fulfill its statutory duty in considegi a reasonable accommodation]).

The court finds questions of fact as to whether &létan was denied a reasonable
accommodation in violation of the NYSHRL and the GNRL. With respect to this cause of
action, what is in contention is whether the accadation was reasonable and whether it posed
an undue hardship to the defendants. The couesribat O’Halloran took a short-term disability
leave that began September 12. 2012 and durindetlve, and as a consequence of her physical
and emotional status, including medically documenitegh-blood pressure and anxiety, she
requested a reasonable accommodation that she rpdttpd to transfer out of NYCTA’s
Department of Buses and MTA Bus, or to hold anyitpoysthat would not require her to interact
with Menduina. Defendants did not offer any intéinge process in response to this request,
despite being required to do so under both the NRISEINd the NYCHRL geePhillips, 66 AD3d
170 [“[t]he resolution of these issues [under tRéSHRL] is, singularly case-specific]), further
illustrating the need for an individualized, intetige fact-specific process”]). Defendants’ reasons
for denying the request are not conclusive of thet fthat they were unable to offer the
accommodation but leave open questions as to whétiee accommodation was feasible or
whether it constituted an undue hardship. Defenhdfi@rs no evidence of interactive discussions
with O’Halloran on this issue. Further, during hisposition, Gorman testified that the only
guestion raised and discussed at defendants’ ngeetincerning O’Halloran’s request for a

reasonable accommodation was whether she woultblbe@stay in her position and not report
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to Menduina (Healey-Kagan aff, exhibit EEE at 63-6%here was no discussion of transferring
out of her positionid.), even though O’Halloran raised the issue withrrfian about potential
placement in other divisions of MTA Buisl( at 68).

On this record, therefore, there are questions awt fas to whether the requested
accommodation would be effective, would cause #fertiants an undue hardship and the court
will not grant either party’s motion for summardgment.

D. O’Halloran’s breach of contract claims

O’Halloran additionally moves for summary judgmemt her breach of contract cause of
action. O’Halloran argues that she is able tobdistathe defendants’ are liable on this claim as a
matter of law since they, as the employer, “[vieththeir] own policies, including [violating] their
own Progressive Discipline Policy, their Equal Eayshent Opportunity Policy, and their
Reasonable Accommodation Policy, as well as thaicy “Updating of Position Descriptions,”
requiring regular review and updates of positioscti@tions” (O’Halloran memo in support at
17).

O’Halloran further argues that her breach of carttcéaim, arising from defendants’ failure to
comply with their own policies, is supported by @eurt of Appeals holding Weiner v McGraw-
Hill, 57 NY2d 458, 465 [1982]. M/einer the plaintiff alleged a breach of contract clagainst
his employer where he was discharged without jasse or “the rehabilitative efforts specified”
in the employer’'s handbookMeinet 57 NY2d at 460). The Court found sufficient eande to
deny defendant’s motion to dismiss plaintiff's hrleaf contract cause of action. That evidence
included the facts that, although plaintiff was arwill employee, plaintiff left his previous
employment in reliance on assurances that he waailde fired from defendant without just cause,

the just cause policy was contained in a compangihaok, plaintiff incorporated that assurance

160953/2013 O'HALLORAN, MARGARET vs. METROPOLITAN TRANSPORTATION Page 27 of 34
Motion No. 010 011

27 of 34



| NDEX NO. 160953/2013

NYSCEF DOC. NO. 563 RECEI VED NYSCEF: 08/ 19/2025

[* 28]

into his employment application by referring to thendbook in writing, plaintiff rejected other
offers of employment in reliance upon this poliend plaintiff had been instructed on prior
occasions that any termination of employees halgetin strict compliance with the handbook
(Weiner 57 NY2d at 465-466).

In opposition, defendants argue that they did mweha binding and enforceable contract with
O’Halloran, and, thus, the alleged violation of el policies cannot constitute breach of
contract. In support of their position, defendaetg on the Court of Appeals decisionLiobosco
v New York Tel. Co./NYNEX6 NY2d 312 [2001]. Ihobosco while the Court recognized its
earlier determination that the plaintiff Weinerwas able to state a cause of action for breach of
contract, the Court supported the position thgbttinely issued employee manuals, handbooks
and policy statements should not lightly be coreeihto binding employment agreementist. (
at 317). The Court continued:

“That would be an unwise expansion of Weiner. diNd subject
employers who have developed written policies ability for

breach of employment contracts upon the mere ditagaf reliance
upon a particular provision. Clearly that cannet bspecially in
light of conspicuous disclaiming language. An emypk seeking to

rely on a provision arguably creating a promise talso be held to
reliance on the disclaimer”

(id.).

This court follows the Court of Appeals holding lloboscothat in general employee
manuals, handbooks and policy statements shouldligbitly” be converted into employee
contracts il.). Likewise, this case is unlike the First Depaht's decision inMulder v
Donaldson, Lufkin & Jenrette208 AD2d 301 [1st Dept 1995]). in which the FiBgpartment
held that the employer’'s employment manual coutdesas a contract with the plaintiff employee
where the plaintiff very specifically relied updametmanual when he encouraged the defendant to

report the misconduct of another employee. Theualaxpressly stated that this kind of reporting
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would be protected against reprisals, and yet dizfieirallegedly terminated plaintiff for his report.
The First Department held: “Thus, since this repgrtrequirement and reciprocal promise of
protection in the [employment] manual impose arresg limitation on the right of [the defendant
employer] to terminate employees who make suchrtgepalaintiff possesses a cause of action for
breach of contractMulder, 208 AD2d at 307see also Cavanaugh v Doherdd3 AD2d 92, 100
[3d Dept 1998][plaintiff, who was terminated forra@rsation outside of the workplace in which
her political affiliations became an issue, suéfidly plead claim for breach of contract where the
employee manual had an express limitation on dtemiployment, the manual was distributed to
30,848 employees and plaintiff specifically pointea@ provision providing for discipline for good
and sufficient cause]).

The court does not find that O’Halloran’s breachcohtract claim is sustainable on these
facts. O’Halloran argues that defendants, by itngdier in an unlawfully discriminatory manner,
defendants violated their own policies as a resfutieir unlawful animus against her. Specifically,
O’Halloran argues that by failing to investigate bemplaint, by failing to engage in an interactive
process, by failing to offer her an opportunityréhabilitate herself, and by failing to update her
employment description, defendants breach a cdniriélc her. In this instance, the court finds
that these allegations align with the circumstanodsobosco and that this court cannot lightly
create a contract from these employment polic@@$ialloran has not shown a previous reliance
on the policies or any unique circumstance in lasecas to how these policies can be construed
as a contract. Her alleged violations of defenslamivn policies are support for O’Halloran’s
causes of action that defendants violated NYSHRLMYICHRL in their treatment of her. As for
this cause of action, the court denies O’Halloramgtion for summary judgment and grants

defendant’s motion for summary judgment dismissing
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E. O'Halloran’s Claim of Defamation

O’Halloran argues for summary judgment on her deféon claim by relying on the evidence
that Menduina referred to her as a “dyke,” a “fucklyke,” a “bitch,” a “disgusting bitch,” and a
“dyke bitch,” and other derogatory labels when &pap to O’Halloran’s
colleagues. Additionally, O’Halloran argues thagmduina “made up [a] story” about Mandelino
and O’Halloran being involved in sexual acts togettin order to ridicule her” (O’Halloran’s
memo in support at 20 citing Campana dep tr.). dlldflan also cites Menduina’s comments to
other employees about O’Halloran wearing flannatshand “something about that she wants to
be a man, she’s going to get her tits cut off” (@ldran’s memo in opp at 24 citing Campana dep
tr. at 100). And further that Menduina used detogalanguage to refer to O’Halloran that was
“vile” (Citing joseph Murphy dep tr). Finally, O'&lloran argues that Menduina’'s use of the
“toothless monster” to refer to a “vicious woman&gina” was defamatory, and that he stated that
he was “going to get rid of that dyke” (exhibit AT3 and exhibit E at 4-18).

Defamation is the making of a false statement thatls to expose the plaintiff to public
contempt, ridicule, aversion or disgrace or indaneevil opinion of him in the minds of right
thinking persons and deprive him of their friendhtercourse in society”Hranklin v Daily
Holdings Inc., 135 AD3d 87, 91 [1st Dept 2015]). “The essendhetort of libel is the publication
of a statement about an individual that is botedand defamatory. Since falsity is a sine qua non
of a libel claim and since only assertions of fapt capable of being proven false, we have
consistently held that a libel action cannot be ntaaned unless it is premised on published
assertions of fact{Brian v Richardson87 NY2d 46, 51 [1995]). “Distinguishing between
assertions of fact and nonactionable expressiongiofon has often proved a difficult task. The

factors to be considered are: ‘(1) whether the ifpdanguage in issue has a precise meaning

160953/2013 O'HALLORAN, MARGARET vs. METROPOLITAN TRANSPORTATION Page 30 of 34
Motion No. 010 011

30 of 34



| NDEX NO. 160953/2013
NYSCEF DOC. NO 563 RECEI VED NYSCEF: 08/19/2025

which is readily understood; (2) whether the staets are capable of being proven true or false;
and (3) whether either the full context of the cammmsation in which the statement appears or the
broader social context and surrounding circumstaoe such as to’ signal . . . readers or liseener
that what is being read or heard is likely to benmm, not fact” (Brian, 87 NY2d at 51).

Though name-calling may be vicious, ugly or inggtiit is not, under the law, defamatory
because it is opinion rather than the assertioa f#ct. For example, iWahrendorf v City of
Oswego 72 AD3d 1604, 1605 [4th Dept 2010], the Court niduthat the defendant's
characterization of the plaintiffs as slumlords aswtiopaths, among other things, was not
defamation.

In addition, to establish his right to relief, piaff also must show special damageed
Franklin v Daily Holdings, Inc135 AD3d 87, 92-93 [1st Dept 2015]). Special dges consist
of the loss of something having economic or peaynialue, which must flow directly from the
injury to his reputation caused by the defamatiod ot from the effects of the defamatiord.(
at 93).

The complaint and O’Halloran’s affidavit both idéyptthe alleged defamatory statements
made by Menduina as referring to O’Halloran asweKing dyke,” and a “dyke bitch” and other
bases for a defamation claim, however, Menduire&efstatements to colleagues that O’Halloran
had travelled to Atlantic City with her former supisor, Mandelino and that they were engaging
in sexual conduct together are assertions capdbleeiog proven false and tend to expose
O’Halloran to public ridicule. Defendants arguatthecause Menduina is entitled to the common-
interest privilege, O’Halloran’s defamation claimail§. Defendants cite the rule of law that this
privilege extends to a “communication made by oaes@n to another upon a subject in which

both have an interestLiperman v Gelstein80 NY2d 429, 434 [1992]). The Court finds that
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Menduina’s insults about O’Halloran are not coverdeg this privilege as they are not
communications in which Menduina’s “have an intéresnder the meaning of the
law. Nonetheless, O’Halloran is unable to estabdmat her demotion or financial damages were
caused by Menduina’s comments. This is so becMeeduina, who made the offensive
comments, testified that he made the decision tmode O’Halloran with imput from
Lemanski. O’Halloran does not establish facts tbhamanski was privy Menduina’s false
statements about O’Halloran and Mandelino. O’Halois, therefore, unable to establish special
damages.

As set forth above, “[s]lander as a rule is noicaeble unless the plaintiff suffers special
damage” iberman 80 NY2dat 434). Since O’Halloran is unable to establigbcgal damages,
her slander claim is not sustainable unless i$ f&lthin one of the exceptions to this rule.

The four established exceptions (collectively “slanper se”) includes statements that “tend
to injure another in his or her trade, businesprofession” {d. at 435). As Menduina’s stories
concerning O’Halloran and Mandelino had the capadatdo just this, O’Halloran is not tasked
with proving special damages. Thus, there are guressof fact concerning Menduina’s comments,
as established by O’Halloran’s motion papers, phmavent the court from ruling on this cause of
action as a matter of law. Consequently, the oweilirhot grant either party’s motion for summary
judgment as to O’Halloran’s claim for defamation.

F. O'Halloran’s Claim for Punitive Damages

O’Halloran moves for summary judgment on her clémpunitive damages and relies on
New York case law to establish that a plaintiffestitled to punitive damages where “the
wrongdoer’s actions amount to willful or wanton heence, or recklessness, or where there is ‘a

conscious disregard of the rights of others or cehdo reckless as to amount to such disregard”
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(O’Halloran’s memo in reply at 14, citingChauca v Abraham 30 NY3d 325, 329
[2017]). Pursuant to the NYCHRL, “a plaintiff isvtled to punitive damages where the
wrongdoer’s actions amount to willful or wanton heegnce, or recklessness, or where there is ‘a
conscious disregard of the rights of others or cahdo reckless as to amount to such disregard™
(Chauca 30 NY3d 325).

In support of this argument that Menduina’s conduas willful and intentional, O’Halloran
relies upon Campana’s testimony that Menduina @edna “set [O’Halloran] up’ to be demoted,”
as well as Murphy’s testimony that Menduina “ha@rbérying to get rid of [O’Halloran] for a
long time but he had difficulty finding ‘dirt’ ondr so he planned to ‘make something small seem
large.”

In opposition, defendants concede that if Mend@irations amounted to willful or wanton
negligence or recklessness, “[O’Halloran] could é#warded punitive damages under the
NYCHRL,” but, according to defendants, plaintiffdwaot established this. The Court finds, based
upon the parties’ motion papers, there is a questidact ripe for submission to a factfinder, and
will not dismiss this claim for punitive damageseéRivera v United Parcel Service, lnd48
AD3d 574, 575-576 [1st Dept 2013alemi v Gloria’s Tribeca Inc115 AD3d 569 [1st Dept
2014]).

In accordance with the foregoing, it is

ORDERED that plaintiff Margaret O’Halloran’s motiofor summary judgment on her
complaint is denied in its entirety; and it is het

ORDERED that defendants Metropolitan Transportafiathority and New York City Transit

Authority, MTA Bus Company and George Meduina’s imotfor summary judgment is granted
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solely to the extent that O’Halloran’s cause of action for breach of contract is dismissed, but denied
in all other respects; and it is further

ORDERED that the parties in this action are directed to appear at a conference before the
Honorable Richard G. Latin, 71 Thomas Street, Room 210, on September 17, 2025 at 2:00PM.

This constitutes the decision and order of the Court.

8/18/2025 /ﬂ (i%
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