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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LYNN R. KOTLER PART 08
Justice
X INDEX NO. 452515/2024

IN THE MATTER OF THE APPLICATION OF JOYCE MOTION DATE 09/12/2024
AMOAH,

Petitioner, MOTION SEQ. NO. 001

- v -

ADOLFO CARRION, NEW YORK CITY DEPARTMENT OF
HOUSING PRESERVATION & DEVELOPMENT, KEITH DECIS'%NO;I%I:PER ON
OWNER, LLC

Respondent.

X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 2, 10, 11, 12, 13, 14,
15, 25, 26, 27, 28

were read on this motion to/fof ARTICLE 78 (BODY OR OFFICER)

Upon the foregoing documents, this motion is decided as follows. In this special
proceeding brought pursuant to CPLR Article 78, petitioner JOYCE AMOAH (“Amoah”) seeks
to challenge a determination dated May 15, 2024 by defendant New York City Department of
Housing Preservation and Development (“HPD”) which denied Amoah succession rights to and
authorized her eviction from 2475 Southern Boulevard, apartment 10H, Bronx, New York 10458
(the “Subject Premises™). Amoah seeks an annulment of the determination and the certificate of
eviction. HPD opposes. For the reasons that follow, the petition is denied.

Background

Hilda Mingle (“Mingle™) is the sister of Amoah and was the tenant of record at the

Subject Premises. Amoah avers that in the summer of 2016 she moved in with Mingle and

remained there until Mingle’s vacatur on February 3, 2020.
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Amoah applied for succession rights but was denied by KEITH OWNER, LLC (the
“Housing Company”) in a decision dated August 16, 2022. On September 8, 2022, Amoah
submitted an appeal of the Housing Company decision to HPD. On May 15, 2024,
Administrative Hearing Officer Frances Lippa (“A.H.O. Lippa”) denied the appeal. The
determination found that:

[T]he applicant has failed to prove when the tenant vacated the subject apartment and

therefore, she has necessarily failed to prove the required co-residency with the tenant...

Furthermore, even accepting the claim that the tenant vacated the subject apartment on

February 3, 2020, the applicant has failed to prove that she resided in the subject

apartment as her primary residence from February 3, 2018, through February 3, 2020.

The instant petition was filed on September 12, 2024.

Discussion

In an Article 78 proceeding, the applicable standard of review is whether the
administrative decision was made in violation of lawful procedure; affected by an error of law;
or arbitrary or capricious or an abuse of discretion, including whether the penalty imposed was
an abuse of discretion (CPLR § 7803 [3]). “[T]he proper test is whether there is a rational basis
for the administrative orders, the review not being of determinations made after quasi-judicial
hearings required by statute or law” (Matter of Pell v Board of Educ. of Union Free School Dist.
No. I of Towns of Scarsdale & Mamaroneck. Westchester County, 34 NY2d 222, 231 [1974]
[emphasis removed]; see also Matter of Colton v. Berman,21 NY2d 322, 329 [1967)).

“Arbitrary action is without sound basis in reason and is generally taken without regard to
the facts” (Matter of Pell, 34 NY2d at 231; see also Matter of Wooley v New York State Dept. of

Correctional Servs., 15 NY3d 275, 280 [2010]; Matter of Ferrelli v State of New York, 226

AD3d 504, 504 [1st Dept 2024]). If the agency determination is supported by a rational basis, it
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must be upheld even if a different conclusion could have been reached by the court (Matter of
Ferrelli, 226 AD3d at 504; see also Matter of Peckham v Calogero, 12 NY3d 424, 431 [2009)).

28 RCNY § 3-02 (p) (3) requires that the individual applying for succession rights prove
that the apartment was their primary residence for two years preceding the vacatur of the
previous tenant of record (see also Yunayeva v Kings Bay Hous. Co., Inc., 94 AD3d 452, 453
[1st Dept 2012]).

Amoah argues that the HPD determination was arbitrary and capricious and without a
rational basis as she submitted evidence to prove the following: 1) when Mingle vacated the
Subject Premises and 2) that it was her permanent residence. To support her claim, Amoah
submitted certified tax documents, New York State ID card listing the Subject Premises as her
residence, letters to management showing that the landlord was aware Amoah was living at the
Subject Premises, signed and notarized statements from Amoah and Mingle, and a notarized
statement from her accountant stating that there was an error on the certified tax returns as a
result of a mistake by his office. Amoah also provided an affidavit from Mingle stating that she
vacated the Subject Premises in February of 2020.

HPD argues that it was rational in its determination to deny petitioner succession rights
because the evidence submitted by petitioner was insufficient to prove that Mingle permanently
vacated the subject apartment in February of 2020 and Mingle’s 2020 tax return and 2019 W-2
reflect a primary residence of 131 W Kingsbridge Road, Bronx, New York, 10468.

Here, HPD was rational in finding that Amoah failed to establish when Mingle vacated
the apartment. HPD is “entitled to consider the lack of objective documentary evidence
supporting petitioner's claim, inconsistencies among the documents that were submitted, and the

fact that petitioner provided an address other than the subject apartment as his place of residence

452515/2024 IN THE MATTER OF THE APPLICATION OF JOYCE AMOAH vs. CARRION JR., Page 3 of 5
ADOLFO ET AL
Motion No. 001

3 of 5



I NDEX NO. 452515/ 2024

NYSCEF DOC. NO 29 RECEI VED NYSCEF: 09/03/2025

[* 4]

on a tax return filed during the relevant time period” (Matter of Hochhauser v City of N.Y. Dept.
of Hous. Preserv. & Dev., 48 AD3d 288, 289 [1st Dept 2008]; see also Matter of Quan v New
York City Dept. of Hous. Preserv. & Dev., 70 AD3d 528 {1st Dept 2010]).

Amoah provided no other documentation, such as “Department of Motor vehicles license
or identification card, voter registration documents, insurance documents, medical documents,
utility bills, credit card statements, or general 2020 correspondence” as evidence that Mingle
resided in the Subject Premises through February 2020. In the HPD determination, A.H.O.
Lippa considered the statement from the accountant regarding the alleged error in primary
residence on the tax return but found that the conflicting information and lack of other evidence
of Mingle’s continued residence at the Subject Premises was insufficient to prove when Mingle
vacated the apartment.

Assuming, arguendo, that Amoah had established February 2020 as Mingle’s date of
vacatur, she still failed to prove that she had resided in the Subject Premises for the required
prior two-year co-residency period. The HPD determination states that Amoah failed to produce
“bank statements as proof of the required co-residency. Nor did the applicant submit medical
documents, insurance documents, utility bills or general correspondence addressed to her at the
subject apartment as proof of the required co-residency.” While Amoah’s 2018 W-2 contains the
Subject Premises as her residence, her 2018 certified tax return shows a Boynton Avenue
address.

While Amoah provided an income recertification for the year 2020, not signed until
September 9, 2020, she failed to provide income recertifications for the apartment for the years
2018 and 2019. Additionally, the 2020 income recertification is inconsistent as it lists both

Amoah and Mingle as residents despite the claim that Mingle vacated in February of 2020.
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Because Amoah failed to prove the required co-residency and failed to provide income
recertifications for 2018 and 2019, HPD was rational in determining that Amoah was not entitled
to succession rights. Based on the foregoing, the petition is denied.
Conclusion

Accordingly, it is hereby

ORDERED that the petition is dismissed, and the Clerk is directed to enter judgment
accordingly.

Any requested relief not expressly addressed herein has nonetheless been considered

and is hereby denied and this constitutes the decision and order of the court.
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