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:supreme Court of the State of New· York 
County of Kings 

LUISTOBO, 

_Part LLL 

Plaintiff; 

.against 

2862-2874 FULTON .STREET LLC, VINALE MANAGEMENT 
& CONSULT ANTS; INC., AND GC 1 $ER.VICE CORP., 

Defendants. 

VINALE MANAGEMENT &·CONSULTA,lllTS,JNC., 

Third .. Party Plaintiffs, 
aa;_ainst 

ALPHA CONSTRUCTION SERVICES, INC., 

Third~ Party Defendant. 

2862-2874 FULTON STREETLLC, 

Second Th ltd-Party Plaintiff, 

ST AR.LIGHT SAFETY INC. ANbALPHA CONSTRUCTION 
.SERVICE$, INC,,: 

.Second Third-Party Defendant. 

Introduction 

Jndex Number 522433/2021 
Seqs.00~006 

DECISION/ORDER· 

-Recitation, i1s required by CPLR §221.9"(a). ofthe··papers 
considered.in .tl1e_ review of-this Motion 

Papers Numbered 
· Notice of Motion and Affidavits Annexed ..... .1::."L 
O~d~i to Slio~ Cause and Affidavit~ Anneied. 3-11· 
_Answering Affidaviis-. ,:·-, ......• _. ... ·: ...... _ 
Rep! Y!ng; Affidavits. . . • . . . •.. ' . . .. .. . . . . . . . . l.2::1.5 
Exhrbits. · ... · •...... · . ., ... , ...•............ .-..•.•.. .Yii..t.. 
Other.· .. ·;.-,, ..... , .... _.., .............. ,.,_ 

Upon the foregoing papers, plaintiff's. motion for summary jud$nieiit (Seq~ 004),-. Vinale 

M1;1nagement & ConsultaJJtS, Inc.'s motion for summaryjudgment (Seq. 005) and 2862-2874 

Fulton Street LLC (Fulton), s crosS:•motionfor summary judgment (Seq. 006) are decicled as 

I 

················--·····--------[* 1]
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Procedural Posture 

Plaintiff commenced this action.to recover for damages thathe claims to have sustained 

on August 13, 2021, when he fell whilewotking on the roofata c6nstruction site. 2862-2874 . . . . 

Fu! ton Street LLC (Fulton) owned the subject premises; Fulton hired Vinale Managelllent & 

Consultants, Inc. (Vinale) as the general contractor to jnstall exterior fencing; windows, to 

perfonn concrete work, and to paint. Fulton also retained Starlight as the site superintendent..· 

Vinale sub~contracted Alpha Construction Services1 · Inc. {Alpha)· to perform stucco work at the 

sight. The plaintiffwas employed by Alpha Construction Services, Inc. (Alpha). 

Vinale also sub~contracted GC l · Service Cotp. (GC 1) to install the "construction fence, 

overhead protection, and roof protection" (38-39). GCl has not appeared in this action. 

Plaintiff previously moved for defaultjudgment against GCl; however, that motion was denied 

by Justice Carl J. Landicino on January 26, 2023, for failure to provide an adequate affidavit of 

merit. The plaintiff did not ultimately take further steps to obtain a defaultjudgrnentagainst 

GCl. 

It is undisputed that the plaintiff was engaged in stucco work on an exterior wall at the 

premises on the date ofthe accident, and thatthis work required the use of a pumpjack scaffold. 

Plywood was placed on the.roof of a garage that was adjacentto the premises in order toprote'ct 

the rpqf. It is undisputed that the plywood was installed by GCl. President of Alpha, Chris 

Mallouras, testified that workers were directed to climb a ladder onto the plywood in order to 

access the scaffold (Mallouras EBT at 100). Mr. Mallouras further testified that an employee 

from either Vinale or Fulton would be present at the job site inspecting Alpha's work on a daily 

basis (id at 60-61). Finally, Mr. Mallouras testified that the only available place to tie off a 

2 
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harness was on.the scaffold, and.that there:was riot a place "to tie offwhile walking acrossthe 

plywood {td .. at. I 01 ). Ljsa- BagnQli, the owne;r of Starlight, testified that Vinale· .. handled" the 

plywood protection on the adjoining premises (Bagnoli EBTat 101). Ms; Bagnoli further 

testified that she notified -both Vinale and .Fultoh prior to plaintiff'.s- accident that ·~so111ething"· 

-was wrong with .the plywood "the way it.was installed" (Bagnoli EBT at 58.); 

The plairitifftestified that his accident happened as follows: Plaintiff was provicled with a 

hatne~s,which h~ .left in a bucket near the pumpjack scaffold during his lunch break (TohoEBT 

at 82). In order tp access the scaffold, plaintiff was directed to walk across the plywood that had 

been laid on the roof of an adjacent garage (id at 100). Plaintiff's boss had instructed him to 

access the scaffoid via.the plywood, and the workers storedmaterials orithe:piywood.{id. at 93, 

97, 100.),. A piec!! .. of the -plywood ·eovedrtg'the adjacent garage moved while· plaintiff was 

walking across it to retrieve his. harness artd access the scaffold (id. at 110-111}. The move1~1ent 

c.aused_plaintiff-to fall backwards off ofthe:-roof-ofthegarageapproximately-eleve11 to twelve 

feet to-the ground below (id. at 110-111.). 

Analysis 

Q11 a motion for swnmary judgment, the 1noving party hears the initial burden -of making 

-a prima facie showing thatthere·ateno tri!:1,Ql!;!•issucs of material f~ct (Giujfi-ida;V Citibq.nk, iO_o· 

NY2d 72, 81 [2003 ]). Once a prima facie showing has been established, the burden shifts to the . . 

non-moving Patt:Y to r~but the inovaiit's showing- such that.a trial-of-the action is required 

(Alvarez v.Pi·ospect Hospitql, 68 NY2d 32Q,.3:Z4 [1986]); 

Labor Law§ 240 (1) 

Liability under Labor".Law § 240 (1) is •~absolute" wbcre. the failure or absence of a safety 

device em:,.m,erated by the sta,tute (!,?.g . .guardl'.ails or a harness· with an.adequate. anchorag_e point) 
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is a proximate cause of the plaintift" s accident (Blake· v Neighborhood Hous_. Services.· of New 

YorkCity;Jnc., l N.Y.3d 280,287 [2003] [citing Haimes v. New York Tel. Co., 46 N.Y.2d 132, 

J36 (1978) and Ross v Curtis-Palmer Hydro-Blee, Co .. 81 N.Y.2d 494,500 (1993)]). 

Plrunti:ff s testimony is sufficient to establish his prima facie entitlement to summary 

judgment l.inderthe statute. Plaintiff testified;and his employer admits, that he was accessing the 
. . 

work· area in a manner directed by his supervisor. Plaintiff fmther testified, and it is adm_itted, 

that the elevated working area lacked guardrails and thatthere was no place to tie off a harness 

while walking across the plywood. 

In opposition, defendants fail to raise a triable issue of facL Plaintiff cannot have been the 

sole proximate cause of his accident where there was a statutory violation (Blake; supra). Here, 

even ifi t was accepted arguendo that plaintiff should have beerr wearing his harness at the time 

of his accident, plaintiffs employer admitted that there were no tie off points and that plaintiff 

was instructed to walk across the plywood (Mallouras EBT at 100-1 0 l). A h.arnes.s alone, 

without a secure anchorage pdint on which to tie off, would have done nothing to prevent 

plaintiff's fall (seeAniarov.New YorkCitySchool CanstructionA,uthority,229 AD3cl 746 [2d 

Dept 2024]). 

Therefore, plaintiff's motion is .granted as to his Labor Law § 240 (1) claims. 

Labor Law§ 241 (6) 

To prevail oil a cause of action pursuanno Labor Law § 241 (6), plaintiff must show that 

he was (1) on ajo b site, (2) engaged in qualifying work, l:lild (3) suffered harm (4) the proximate 

cause of Which Was a violation of an Industrial Code provision (Moscati v Consolil/ated Edison 

Co. ofN.Y., inc;, l68AD3d 717,718 (2d Dept.20i9]). Although the :Plaintiff included multiple 

alleged Industri.al Code violations in his bill of particulars, Fulton does not address the 
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applicability ofany of these provisions. Instead, Fulton incorrectly argues thatthe plaintiff does 

not claim any Industrial Code violations. Therefore, plaintiff was not obliged to sµbstantively 

argue as to any of the provisions and has notabandoned these claims. 

Defendants also contend that the plaintiff was the sole proximate cause of his accident. 

However, as indicated above, plaintiffwasnot the sole proximate cause ofhis accident; 

Therefore, defendants' moti.on is denied with respect to plaintiff's Labor Law § 241 (6) claim. 

Labor Law§ 200 

Vinale and Fulton also· seek summary judgment on the Labor Law § 200 claim against 

them. "Labor Law § 200 is a codification ofthe common-law duty ofl;;mdowners and general 

contractors to provide workers with a reasonably safe place to work'' (Pacheco v Smith, 128 

AD3d 926, 926 [2d Dept 2015]). Claims under this statute are evaluated under a dangerous 

pteri1ises condition analysis (Chowdburyv Rodriguez,57 AD3d 121, 131 [2dDept2008]), a 

dangerous means and methods analysis (Reyes vArco Wentworth Mgt: Corp., 83 AD3d 47, 51 

[2d Dept 20111), or a combination of the two (id.) 

Fulton contends that it did not have the authority to direct the means and methods of 

plaintiff's work; and that it had neither actual nor constructive notice of any dangerous condition. 

However, Ms, Bagnoli testified that she notified both Viriale and Fulton ofaproblemwith the 

plywood. Ms. Bagnoli also testified that Vinale "handled" the plywoodprotection on the 

adjoining rooftop. There is a material question of facf as to, inter alia, whether Fulton had notice 

of the dangerous condition that· caused the plaintiffs accident,· whether Vinale ca.used or created . . 

the dangerous condition~ and whethierViriale had authority over the work based onits authority 

.· as the general contractor. therefore~ both Vincile and Fulton's motions is deni~d as to this clai rn. 

5 
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Indemnification and Contribution 

As a procedural matter, that portion ofFultbn's cross::.motionwhich seeksreliefagai11st 

non.;moving parties is procedurally improper (CPLll. 2215; Sanchez··v Metro Bz#lder.~ Corp.~ 136 

.AD3d 7.83. [2d Depf 2016]), Qn tne merits1 neither Vinal~ :nor Fulton. have shown th.eµiselves 

free Jrom negligence as discussecl ii1 the foregoing section on Labor Law § 200, Therefore, 

neither- d.e"fendant·is entitled to swnmary judgment ·on their contractual indemnification clairrt;r 

(Anderson. v United Parcel-Setv.~ Inc., 194 AD3d 675,678 [2d Dept 2021]). 

Conclusion 

Plaintiffs motion forsuminaiy judgment on his Labor Law:§ 240 (I) claim (Sect 004) is 

•.granted. 

Vinale's motion for summary judgment (Seq. 005}is denied. 

Fulton's 1'notionfotstimmaryjudgment(Seq. 006) is denied. 

This constitutes the decisfon and order of the court. 

September 12, 2025 
DATE 

·6 

Justice 9fthe Supreme Court 
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