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Defendants The Bluestone Group (“TBG”) and DEG Investor, LLC (“DEGI,”
collectively “Bluestone Defendants”) move for summary judgment dismissing Plaintiffs’ sole
claim against them for fraudulent conveyance. For the reasons discussed below, the Bluestone
Defendants’ motion is granted in part such that the fraudulent conveyance claim against TBG is
dismissed without prejudice to seeking to name an appropriate entity amenable to suit, and
otherwise denied.

BACKGROUND

Plaintiffs Ninth Space, LLC and Tobacco Road Holding, LLC originally brought this
action against Defendant Dining Entertainment Group, LLC (“DEG”) asserting claims arising
out of a 2015 agreement between the parties pursuant to which Plaintiffs claim they are owed
$1.75 million (NYSCEF 1). In 2019, Plaintiffs added a fraudulent conveyance claim against
DEG, its CEO and managing member, James Goldman (“Goldman”), its former CEO, Joshua
Lebowitz, TBG, DEGI, and various entities allegedly owned and/or controlled by Goldman,*
among others (NYSCEF 98). The crux of Plaintiffs’ claim against the Bluestone Defendants is
that they engineered a preferential transfer of assets from DEG to themselves and the Goldman
Entity Defendants during the pendency of this case.

In 2016, DEGI acquired an ownership interest in two subsidiaries of DEG, BJF and Lex

BBQ,? in exchange for a $1.2 million contribution to DEG (NYSCEF 895 [Plaintiffs’ Response

! These so-called “Goldman Entity Defendants” include ACC BBQ, LLC (“ACC”), ACC BBQ
IP, LLC (“ACC IP”), Good Time BBQ, LLC, 8" Avenue BBQ, LLC, Lexington Avenue BBQ,
LLC (“Lex BBQ”), 181 Lexington Avenue BBQ, LLC (“181 Lex”), Irongate Holdings, LLC,
and Brother Jimmy’s Franchising, LLC (“BJF”) (NYSCEF 98 | 13).

2 There is some confusion in the papers regarding which Lexington entity DEGI originally had a
revenue share in. While the Bluestone Defendants’ statement of material facts asserts that DEGI
made investments in “181 Lexington Avenue BBQ, LLC,” the contemporaneous correspondence
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to the Bluestone Defendants’ Statement of Material Facts] {{ 1-3; NYSCEF 911 [Letter of
Intent]; NYSCEF 984 [DEG bank statement] at 122; NYSCEF 953 [Asset Purchase Agreement]
at 5). As a part of this deal, DEGI obtained rights to veto certain transactions that would impair
its interests (NYSCEF 895 { 8).

Eventually Lex BBQ fell behind on payments to DEGI (id. { 5). Around the same time,
DEG was seeking to raise more capital through a variety of means that would have required
DEGT’s approval (id. § 6). DEGI was not inclined to consent to these transactions absent some
efforts to reduce the balances it was owed (id. 11 9, 11). Ultimately Goldman and certain other
defendants crafted a complex transaction designed to avoid DEG’s “legacy issues
and...baggage” (NYSCEF 965 [Goldman Deposition Transcript] at 242:9-14). DEGI gave its
consent as required for Goldman to execute what the DEG board called “Jimmy’s Deal,” under
which DEG would transfer its assets—including its interests in BJF—to Goldman’s new
company, ACC, and Lex BBQ would transfer its assets to ACC’s new subsidiary, 181 Lex
(NYSCEF 931; NYSCEF 948 [Membership Interest Purchase Agreement] at 4; NYSCEF 953 at
5). In exchange for its consent and a variety of other concessions, DEGI received an additional
12% ownership interest in BJF, some cash payments, and shares in 181 Lex (NYSCEF 953 at 76,

114; NYSCEF 948 at 154).

and letter of intent refers to Lexington Avenue BBQ, LLC, the entity that was operating the
restaurant located at 181 Lexington Avenue at that time (NYSCEF 915; NYSCEF 911). The
deposition testimony the Bluestone Defendants cite as evidence that they invested in 181
Lexington Avenue BBQ, LLC, does not support that proposition (NYSCEF 884 [DEGI
Deposition Transcript] at 10:15-21 [“It invested in...the Lexington Avenue Restaurant. I think
the address was 181 Lexington Avenue. I am not sure of the exact...”]). It appears undisputed
that 181 Lexington Avenue BBQ, LLC, was not formed until 2018, around the time it acquired
the assets of Lexington Avenue BBQ, LLC (NYSCEF 953 [Asset Purchase Agreement] at 5, 76).
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DISCUSSION

Summary judgment is properly granted when there are no genuine disputes of material
fact (Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]). A party is entitled to summary
judgment “if, upon all of the papers and proof submitted, the cause[s] of action or defense shall
be established sufficiently to warrant the court as a matter of law in directing judgment in favor
of any party” (CPLR 3212 [b]). The burden to establish a right to summary judgment is a heavy
one: the facts must be viewed in the light most favorable to the non-moving party and every
available inference must be drawn in the non-moving party's favor (De Lourdes Torres v Jones,
26 NY3d 742, 763 [2016]). When the party seeking summary judgment makes a prima facie
showing of its claim, it then becomes the burden of the summary judgment opponent to present
admissible evidence showing the existence of a triable issue of fact or a defense warranting
denial of summary judgment (Vega v Restani Const. Corp., 18 NY3d 499, 503 [2012]). Mere
conclusions, allegations or assertions are insufficient to raise a triable issue of fact (Zuckerman v
City of New York, 49 NY 557, 562 [1980]).

“Where a conveyance or obligation is fraudulent as to a creditor, such creditor, when his
claim has matured, may, as against any person except a purchaser for fair consideration without
knowledge of the fraud at the time of the purchase, or one who has derived title immediately or
mediately from such a purchaser...[h]ave the conveyance set aside...to the extent necessary to
satisfy his claim” (former DCL § 278 [a], [b]).2 Conveyances made without fair consideration

while the transferor is insolvent or that render the transferor insolvent, or leave the transferor

3 New York Debtor and Creditor Law (‘DCL”) was amended in 2019 to enact the Uniform
Voidable Transactions Act (2019 McKinney’s Session Law News of NY, ch 580 at A-5622
[Dec. 2019]). These transfers occurred when the former version of the DCL, which tracked the
Uniform Fraudulent Conveyance Act, was still in effect.
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with unreasonably small capital, or that are made when the transferor believes it will incur debts
beyond its ability to pay as they mature are fraudulent as to creditors (former DCL 88 273, 274,
275). Transfers made with “actual intent, as distinguished from intent presumed in law, to hinder,
delay, or defraud” creditors are fraudulent as to creditors without regard for the adequacy of
consideration (former DCL § 276).

However, “a conveyance which satisfies an antecedent debt made while the debtor is
insolvent is neither fraudulent nor otherwise improper, even if its effect is to prefer one creditor
over another... It is of no significance that the transferee has knowledge of such insolvency. Nor
is the transfer subject to attack by reason of knowledge on the part of the transferee that the
transferor is preferring him to other creditors, even by virtue of a secret agreement to that effect”
(Ultramar Energy Ltd. v Chase Manhattan Bank, N.A., 191 AD2d 86, 90-91 [1st Dept 1993]
[internal citations and quotations omitted]). But if the conveyance renders the transferor
insolvent, as is alleged here, Ultramar does not apply (see Tap Holdings, LLC v Orix Fin. Corp.,
109 AD3d 167, 176 [1st Dept 2013]). Further, a conveyance to a pre-existing creditor who is
also a “controlling shareholder, officer or director of an insolvent corporation” is “deemed to be
lacking in good faith” and “presumptively fraudulent” even if it is in satisfaction of an
antecedent debt (CIT Group/Commercial Services, Inc. v 160-09 Jamaica Ave. Ltd. Partnership,
25 AD3d 301, 303 [1st Dept 2006]).

. The Bluestone Defendants have not demonstrated that Plaintiffs are not creditors

The Bluestone Defendants adopt certain other defendants’ argument that Plaintiffs cannot
sustain a fraudulent conveyance claim because they are not “creditors” under former DCL § 270.

The Court has already considered that argument and declined to dismiss the fraudulent
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conveyance claim against the other defendants on that basis (NYSCEF 814). As such, the

Bluestone Defendants’ adoption of this argument is unavailing.

Il. DEGI obtained DEG assets in connection with the transfers

Despite the central focus of their brief being that “there is no evidence that DEGI was a
transferee of the allegedly fraudulently-conveyed assets, or a beneficiary of the conveyance of
the same[,]” the Bluestone Defendants conceded at oral argument that DEGI did walk away from
the 2017 and 2018 transfers with certain assets (NYSCEF 881 at 12; NYSCEF 1037 [Oral
Argument Transcript] at 38-39). These included an additional 12% equity share in BJF, cash
payments, and shares in 181 Lexington Avenue BBQ, LLC. Though not all of these flowed from
DEG to the DEGI directly, all agree that at the least the 12% interest in BJF did (NYSCEF 948 at

154; NYSCEF 1037 at 39-40).

1. There are disputes of fact regarding the consideration received for transfers to

DEGI

The Bluestone Defendants argue that Ultramar precludes liability against DEGI
regardless of its intent because the transfers were in satisfaction of an antecedent debt (191
AD2d at 90-91). To prevail at summary judgment on this theory, the Bluestone Defendants
would need to demonstrate with undisputed facts that DEG was insolvent when the transfers
were made (see Tap Holdings, LLC, 109 AD3d at 176). They have not done so.

That is not to say that the Bluestone Defendants cannot argue that the transfers were not
fraudulent because fair consideration was given. However, because the Bluestone Defendants

spilled much ink insisting that they received nothing, they did not endeavor to explain what fair
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consideration was given and could not do so at oral argument when asked directly (NYSCEF
1037 at 40). The fairness of consideration is generally a fact-intensive inquiry, and the Court
cannot conclude that these transfers were made for fair consideration on the record as presented
(Madison Hudson Assoc. LLC. v Neumann, 4 AD3d 257 [1st Dept 2004]). Further, even if the
consideration was monetarily fair, Plaintiffs have provided sufficient evidence to create a dispute
of fact as to whether the Bluestone Defendants had fraudulent intent to support liability under
former DCL 276. Accordingly, summary judgment is denied as to DEGI.

V. “The Bluestone Group” is dismissed

Plaintiffs seek to attach liability to Defendant The Bluestone Group as an alter ego of
DEGI. But “The Bluestone Group” does not appear to be an actual entity. The Bluestone
Defendants allege that “The Bluestone Group” is a trade name for Bluestone Partners, LLC, an
entity owned by Eli Tabak and Mark Mendelsohn that is not named as a party in this action.
“The Bluestone Group” could also refer to another non-party entity, TBSG, LLC, which is the
50% owner of Defendant DEGI.

Despite this issue having been raised as early as April 2022 (NYSCEF 809 at 10),
Plaintiffs have not sought to name the correct entity or to establish that The Bluestone Group is a
corporate entity amenable to suit. While CPLR 2001 provides that the Court may disregard
mistakes if a substantial right of a party is not prejudiced, Plaintiffs insist this is not a mistake. In
briefing the instant motion, Plaintiffs double-down on their designation: “Bluestone claimed that
the ‘correct’ Bluestone defendant, if any, would be Bluestone Partners, LP...Documents
produced to Plaintiffs by Bluestone never refer to that entity and instead use ‘The Bluestone

Group’ or ‘Bluestone’” (NYSCEF 893 [Plaintiffs’ Memorandum in Opposition] at 2 n 1). Even
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if that is accurate, the parties’ informal use of a trade name does not create an entity that does not
otherwise exist that would be amenable to suit or judgment. Accordingly, summary judgment is
granted dismissing “The Bluestone Group” as a defendant in this case, though given that this
may be more of technical than a substantive defect, the dismissal of the claim will be without
prejudice to seeking to name an entity that is amenable to suit.

Therefore, it is

ORDERED that the Bluestone Defendants’ motion for summary judgment is granted in
part, such that the claim for fraudulent conveyance against Defendant The Bluestone Group is
dismissed without prejudice to Plaintiffs seeking to name an appropriate entity amenable to suit,
and the motion is otherwise denied; and it is further

ORDERED that the parties appear for an initial pre-trial conference via Microsoft Teams

on November 10, 2025 at 10:00 a.m. to discuss scheduling and logistics for trial.

202509249]:@?:3}%%‘\%%%8&95

This constitutes the decision and order of the Court.
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