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Short Form Order 
SUPREME COU RT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS 

-------------------------------------------------------------------X 
ANGELA JOH O , 

Plaintiff. 

-against-

DA YlD Z. SCHECHTER, D.P.M.: EW YORK 
PRESBYTERJA 1-IOSPIT L QUEE S; VISIT! G 
NURSE SERV ICE OF NEW YORK; ROYAL CARE 
CERTIFIED HOME CARE. 

Defendants. 

-------------------------------------------------------------------X 

Index o. 709036/2019 
Part MOP 
Motion Date: March 26, 2025 

Calendar o. l 0 
Sequence o. 4 

FILED 
-rA 

COUNTY CLERK 
QUEENS COUNTY 

The fol lowing papers numbered EF-92 through EF-184 read on this motion by defendant 
DA YID Z. SCHECHTER, D.P.M. for summary judgment and dismissal of plai ntiffs Complaint 
pursuant to CPLR §3212. 

Papers 
umbered 

Notice of Motion, Affirmation, Exhibi ts .............. .. ... EF92-EF I 07 
Affirmat ion in Opposition, Exhibits ...... . . ... .... ..... .... EF 151-EF 163. EF 175-El~ 176 
Reply Affirmation, Memorandum, Exhibits .......... . .... EFl 79, fl 81 

otice of Rejection . .. ..................... . ... . .. ............. EF 183 
Letter .. ...... .. . . ...... .................... .. .............. ..... . EF 184 

Upon the foregoing papers. it is ordered that th is motion is determined as fo llows: 

Defendant David Z. Schechter1 D.P.M. 's motion for summary judgment and dismissal of 
plaintiffs Complaint pursuant to CPLR §3212 i granted. Plaintiff commenced th is action against 
defendants for podiatric care rendered in 20 17. Plaintiff fi led the ummons and Complaint on 
May 23, 20 19 and issue was joined by defendan t Dr. Schechter on July 3, 20 19. 

Defendant Dr. Schechter argues summary judgment is warranted, as his limited podiatric 

1 Defendant alleges plaintiff misspelled his name in the cap tion, and it shou ld be David Z. Shechter. D.P.M. 
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treatment of plaintiff, a \, ithin th applicable tandard or care and he i not liable for plaintiffs 
injurie . Dr. chechter pre ents th pl ading , plaintiffs medical r cord . the parties· deposition 
t ·timony and the expert affirmation or Edwin W. Wolf, D.P.M., .. in support of his motion. 

Dr. Wolf affirmed to be a physician lie nsed to practice medicine in ew York and ew Jersey 

who i board certified in podiatric medicine and podiatric surgery. Dr. Wolf rendered opinions 
based upon his experience and training and was familiar with the applicable standards of care. ! le 
reviewed the pleadings, medical r cord and parties' deposition tes timony and opined within a 
rea onab le degree of podiatric urgery that Dr. Schechter complied \, ith good and accepted 
medical standards of podiatric medical care in treating plaintiffs feet. Dr. Wolf noted plaintiff 

presented to Dr. chechteron fourocca ion. arch 30. 2017, pril 6. 2017, pril 15. 2017. and 
a 18, 2017, during v hich Dr. chechter" car and treatment was appropriate and within the 

tandard of care. 

Dr. Wolf opined Dr. chechter accurately asse sed plaintiff and established a proper 
treatment plan based upon her pre-existing comorbidities. including kidney disease, peripheral 
vascular disease and diabetes. He al o opined Dr. chechter properly and timely referred plaintiff 
to the emergency room due to her underlying conditions of diab tic ulcer. peripheral vascular 
di case and lcukocytosis. Dr. Wolf opined none of Dr. ch chter· actions or inactions 
proximate ly cau ed plaintifrs injuries. a there was no point in hi. treatment where plaintiff 
su tained her claimed injuric t her right foot. 

Dr. olf opined Dr. ch cht r appropriate! e aluated and treated plaintiff during her 
March 30, 2017 isit. H opined Dr. cheehter adhered to good and accepted tandard by noting 
plaintiffs prior diagno i of diabetes, obtaining her medical hi tory and conducting a proper 
phy ical examination. Dr. Wolf opined plaintiff was a long landing diabetic patient who had 

recently undergone a kidney transplant and complained of ulcers on both hee ls. Dr. Wolf opined 
at the March 30th visit Dr. Schechter performed a thorough and meticulous podiatric examination 
and noted and documented his ob ·ervations regarding plaintilrs feet. I le opined Dr. Schechter 
appropriately p rformed a dcbridem nt of plaintiffs feet and properly placed wound cleaning and 
dre ing. including application or ant I. Dr. Wolf al o pin d Or. chechter appropriate! 
recommended plaintiff undergo a a cular con ultation to further a e her ascular condition 
and it impact on healing h r he 1 ulc r . and appropriately recommend d he return to his orfice 
in one week. 

Dr. Wolf opined Dr. ' chechter performed an appropriate exam on April 6, 20 l 7. and 
properly reviewed plain ti tr medical hi tory and conducted a podiatric physical examination , 
pecificall y evaluating plaintiW he I ulcers. He opined Dr. chcchter appropriate ly instructed 

plaintiff utilize a wound care pccia list and co-defendant Vi iting urse ervices to perform daily 
wound cleaning and dre sing changes, as plaintiff expressed reluctance to doing it herself Dr. 
Wolf opined it was within the tandard of car for Dr. Sch eht r to p rf' rm a wound culture on 
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plaintifr ri ght heel ulcer to determine if there was bacteria or an infection. He further opined Dr. 

Schechter properly referred plaintiff at the Apri l 6th visit to the hosp ita l. based upon plaintiffs 
prior health is -ue , lack or blanch ing of skin, a warm and cryth matou ulcer and drainage of 

plainti ffs right heel ulcer, all of which required more aggre . i e e aluation and treatment. Dr. 
Wol frurth r opined plaintiff pre entment on pril 6th did not re 1uire addit ional tr atment efforts 
beyond dir ct referral to the h spital, and Dr. chcchtcr·s care and tre·1tment during that vi it was 

appropriat and with in the tandard of care. 

Dr. Wolf opined Dr. chechter appropriate! e aluatcd and treated plaintiff on her next 
isi t of April 15. 2017 aft r he had be n di charged from the ho pita!. Ile opined Dr. chechter 

properly examined plaint iff feet and appropriately recomm nded he limit her weight bearing 

activities. Dr. Wolf further opined she con ti nue wi th Visit ing urse ervice, and hi treatment on 
that date wa within the standard of care. Dr. Wolf opined plaintiff' s heel ulcer had been 
impro ing and Dr. Schechter appropriately in tructed her to continue wound care , ith Vi iti ng 

ur e Car and to return to hi office within t, o weeks. 

Dr. Wolf opined Dr. chechter prope rly treated plaintiff n her last visit on May 18, 2017. 
and opined Dr. Schechter appropriate ly exami ned plaintiffs re t and right heel ulcers within the 
standard of care. He OJ ined the debridement Or. Schechter performed at that visi t was an 
appropriate form oftrcatm nt and placem nt of ointment wa appropriate to promote healing and 
pre ent infection. Or. olf' opin d Dr. chechtcr appropriat I di cussed the u e of pligrafwith 
plaintiff within the standard of care to help accelerate the healing proce sin plain tifrs diabetic 
root ul cer . He fur ther op ined Dr. chechtcr"s in tructions for plaintiff to return wi thin two weeks 
was appropriate and within the standard of care. Dr. Wol r opi ned Or. Schechter appropriately and 
with in the standard of care allowed plaintiff condition to be monitored by co-dcD ndant cw 
York Presbyterian Queens Ho pital YPQ) and any oth rm dical professional. a she did not 
present to hi office after May 18. 20 I 7. 

Dr. Wolf opined none of plaintifrs al leged injurie w re proximately caused by Or. 
Schechter' limited care and treatment, including necrosi , gangrene. and infec tion to her right 
foot. He opined Dr. ch ·chtcr appropriat ly r r rred plaintiff for a wound consultation on the 
March "'O, 2017 and pril 6, 2017 isit ba d upon hi examinati n. lack of impro ement , and 
plaintifr noncomplianc in dre sing changes. Or. Wolf fu11h r opined plaintiff went to YPQ 
on April 6th , and there was no clinical diagn sis of osteorn ye liti or other infection on either foo t. 
He fur th r opined plaint iff wa admitted to the ho pita! for dangerously high blood sugar level and 
potential k toacidosis as we ll a leukocyto i and elevated inflammatory mark that were not 
related to her heel ulcers but a aginal ab c . Ba ed upon th above, defendant Dr. chechtcr 
argue hi care and treatment ofplaintiff wa appropri ate and\, ithin the tandard of care and none 
or his ac tions or inac ti ons pr ximately cau cd plainti ff injurie . . 
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Plaintiff opposed defendant s moti n. argurng there arc issues of fact whether Dr. 
Schechter departed from the standard of care in failing to diagno. e and treat plaintiff' heel 
infection, and whether hi departure prox innte ly aused her injuries. Plaintiff presents the 
medical r cords. photographs. d po iti on te timony and an xp rt affirmation in upport r her 
opposi tion . Plaintiff argues th re are confl icting m dical xp r l opinions that warrant denial of· 
the motion. 

Plaintiff pre ·ent an affirmation from a phy ician licen ed in Penn ·ylvania in support of' 
the opposition. Plaintiff expert affirmed to be a board c11iftcd podiatr i. t and re iewed th 
partie deposition te timon and m dical r cord in r ndering opinion . The expert op ined 
plaintiff pre ented to Dr. chcchtcr ith infected h el ulcer ba ed upon ign. r necro is on March 
30, 20 17 and the wound culture on April 6, 20 17. Plaintiff c 'pert note Dr. ch chter cla im he 
referred plaintiff to a ascu lar surgeon but plaintiff testified he d id not recall this. The expert 
opined Dr. chechter·s failure to act on the wound culture re ul t cau ed plaintiff pain. ex ten i e 
treatment hospitali zation. surgery and as a departure from good and accepted pediatric practi ce. 

Plaintiff expert opin d Dr. checht r ndor_ d 1YPQ' d ci i n not t take a wound 
culture on April 7.2017. a Dr. ch chter had tak none in th [lice. The exp rt further opined 
Dr. chechtcr failed to chang - plaint iff antibiotics t rcquir d targeted antibiotics that would 
have helped and wa a dcpartur from good and ace ptcd podiatric practic that caused her 
infection to explode in size. The expert pined Dr. checht r fail d to r th , ound cu lture 
re ult wi th pla intiff on pri l 15, 2017, and c nlinu d phint iff on an antibiotic that was n t 

co ering her infection, which wa a d partur from good and ace pted podiatric practice that 
caused her inj urie . 

Plaintiff expert opin d Dr. Sch cht r !'ail d to inform plaintiff about the April 11, 2017 
microbiology report during her office isit on May 18. 2017, and merely debrided her loot. which 
was a depa11ure from good and accepted podiatric pra ticc . Th xp rt opin ·d a a re ult of Dr. 
Schechter's neglig nee plaintiff was taken by ambu lance to Columbia niversi ty Medical C nter 
on May 26, 20 17 in unb arable heel pain and a wor e infection. Plaintiff's c ' pert opined had Dr. 
Schechter given plaintiff the right antibiotics in April. her infection would not have worsened. she 
wou ld not have been ho pitalized and ne ded sub equent surgeri e . The xpert further opined 
these departures from good and accepted podiatric practi ce caused plaintiff's injuries. 

Plaintiffs expert disagreed with defense expert Dr. Wolf. and opined Dr. Wolf ignored the 
heel cu .lture report and wrongly blamed plainti ffs high wh it blood count on a vagina l abscess 
that was already heal ing and wa ' gone by her admi sion t C lurnbia. The xpert also opined 
defendant ' s diagno is of peri pheral artery di ea c was incorrect and plaintiff heel infection wa 
all over the ti ssue culture report. Plaintiffs expert opined Dr. Wolf ignored plainti ffs diagnosis 
o f' ce llu litis, and Dr. Wolf improperly opined topical ointment wa suffic ient to clear plaintiff's 
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d p ti ue infec ti n. he expeti further opin d Dr. Schecht r" car and treatment departed from 
good and accepted podiatric practice and proximately cau ·ed plain ti ff's injuri es, inc luding losing 
half of her hee l. Ba ed upon the abo e. plaintiff argues there are is ·ues or fact that warrant denial 

of defendant's motion. 

Pursuant to CPLR §'' 212, ·'[a] motion I for summar judgment) shall be granted if . .. the 
cause of action . .. lis] establ i hed ufficientl to warrant the court a a mall r oClaw in directing 
judgment in favor of any party.'' (CPLR 3212 I b I; Rodriguez v. City cf New York, 31 . Y.3d 312 
12018].) The motion fo r summary judgment mu t also --show that there is nod fense t the cau e 
of action:· (id.). The party moving for um mar judgm nt must make a prima facie showing that 
it is entitled to summary judgment by offe ring admissible evidence demonstrat ing th absence of 
any mat ri al issues of fac t and it can be decided a a matt r f law. (CPL R § 32 12 [b] · see .Jocobsen 
,, 1 e11· >'ork City Jfea!th and Hops. 'c)lp., 22 .Y.3d 824 l20 14 l; Brill, , City ol e1r York, 2 

.Y.3d 648 [20041,) In deciding a summary judgment m tion, the court docs no t make credibility 
determinations or finding or fact. It function i to identify issu of fact. not to d ide them. 
(I ega 1. Restani onstr. mp., 18 .Y.3d 499, 505 [2012).) Once a prima fac ie h wing ha 
been made, howev r the burden hift to the non-moving party to prove that material issues of 
fac t exi t that mu t b resolv d at trial. (Zuckerman v. City of ew York, 49 . Y.2d 557 I 1980 I,) 

In moving for summary judgment in a medical mal practice act ion. the defendant must 
c tabli ha prima l'acie ca e that there v a no departure f'rom good and accep tl!d medical practic' 
or that the plainti rT, as not injured ther by, and the plainti fl in oppo. ition must submit C\'identiary 
facts or material to demon trate the xistencc of a tri able issue of fact. (. tukas "· . treiter. 83 

.D.3d 18. 24 [2d Dept.201 I).) In pre nting oppos ition to raise a tr iable issu' of fact. the plainti ff 
i requ ir d to prov id an affidavit of m rit by a medical e pert. and th failure to ubmit an affida it 
by a medica l expert com pet nt to att . t to the mcri toriou · nature of the plai nti rr s claim requires 
dismissal of the omplaint. (Id. at 28.) ummary judgment i not appropriate in a medical 
malpracti e action where th parti es adduce conflicting medical exp rt opini ons. (Buch v. Tenner, 

204 A.D.Jd 635 , 63 8 [2d Dept. 2022 I. ) 

Defendant Dr. Sche ht re tabl i hed a rima facie enti tlement to summary judgment based 
upon the pleadings, the parties ' depo ition te timony, medical records and Dr. Wolfs expert 
affim1ation. (See Longtemp · v. Oliva. 110 A.D. "'d 1316 r"'d Dept. 20 16].) Defendant demonstrated 
he provided appropriate care and tr atment within the applicable tandard of care to plaintiff on 
her four office vi its, and none of his acts or omis ion. proximate ly caused plainti er injuries. 
DeD ndant demon trated through Dr. WoWs affi rmation that he properly xamincd plaintiff" 
heels at each vi it prop rly in truct d her with regard to wound dressing and cl an ing, and 
properly appl ied ointment within the tandard of care. D fendanl al o demon. tra ted through Dr. 
Wolf' affirmation that Dr. chechter appropriately recommend ,ct plaintiff work with Visiting 

urse rvice aft r learning plaintiff v as not proper! and regular! changing wound dressing. 
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appropriately ordered a wound culture and referred her to the hospital for more aggressive care 
and treatment of her hee l ulcers. Defendant Dr. Schechter further established none of his actions 
or inactions prox imate ly caused plaintiff's injuries. Defendant further demonstrated hi name was 
improperly spelled in the caption, and should be amended to David Z. Shechter, DPM. 

Plaintiff failed to raise a triable i ·sue of fact in disput . Plaintiffs expert aflirmation failed 
to comply with the requirements of CPLR S2 l 06, and plaintiff failed to explain the failure to tender 
the report in admis. ible form. (Sanche::-Trujillo ,,. Beach l l 9. LLC, 225 A.D.3d 726, 726 l2d Dept. 
2024].) Plain ti ff s submission of an amended expert affirmation to comply with CPLR §2106 was 
not considered, as it was submitted after defendant's reply arfirmation and without a reasonable 
exp lanation for the post-reply submission . Further. plaintiff· expert affirmation was insufficient 
to raise a tr iable i ue of fact , as the opinions were ague and conclusory, and unsuppot1ed by the 
medical record. (Se e Lowell , .. Flom, 195 .D.3d 801 [2d Dept. 2021 ].) Plaintiff expc11 failed 
to clearly state a familiarity with the applicable standards of care, and fai led to articulate how Dr. 
Schechter departed from the standard of care and proximately caused plaintiffs injuries. 

Accordingly. defendant David Z. Schechter. DPM' motion for summary judgment and 
dismissal of plaintifr s Complaint pur uant to CPLR '321 2 is granted, and it is 

ORDERED that the caption is amended to reflect defendant David Z. chechtcr, DPM · s 
name is David Z. hechter. DPM, and it is further 

ORDERED that plaintiffs Complaint is dism issed as to defendan t David l. Shechter, 

DPM. 

This cons ti lutes the deci · ion and Order of the Court. 

Dated: April 30, 2025 
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