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·suPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS, PART 73 . . . . 
- .-- .----- ·--------------- ·--· ---------- ··-- ·----- ._,. __________ . --. -X 
UTKlJR NASIMOV, 

Plctip:tift: 

-i:l,gainst-

HAROLD BRYAN, PV HOLDING CORP., and A VIS 
BUDGET GROUP, INC .. . . . . . . ._. ., 

Defendants. 

----- .--------- ·--------· ·: .---· . -------. --·· .. ·------- ·------. ---· . --X 

IndexNo.: 524174/2021 
Motion Date: l 0-.14-25 
.Mot. Seq .. ·Nos~·: # 5 and# 7 

DECISION/ORDER 

Tlw following m1pcrs. which are c-filed with NYCEF' as items . were read on this 
iliotion: 

In this at;:tjon to recover damages. fqr person.al iqjuricsthat the plainttf(, UTKUR 

NASIMOV, allegedly suffered in a motor vehicle· accident, in Motion Seq .. # 5, defondants PV 

HOLDING CORP .. a11.d AVIS BUDGET GROUP. lNC. mqve for.an Order.pursuant to CPLR 

§222l(a) f9rtcs:i;:ttling, clarifying. and moditying·this Court1.s March L3, 202.3 Order which 

granted summ13.ry judgment in favor of Plaintiff on theissue of liability, ail Orderputs\.iant to 

CPLR·.§321 i(a}(7) arnlJ21 l(a)(l}, dismissing Plaintiffs claims against Defendants PV 

l;-IOLDING CORP. and AVIS BUDGET (iROUP, JNC,, forfailu.rc to state a·,cause·of action and 

based c,i1 documenta.i'y evidence; or, itt the alternative, and.Order pursum1t to CPLR §3212(a) 

granting leave tcdilc a motion for·surnlnary judgr11en( foi: gqod cause. and granting siunmary 

judgµ-ient .in. fovor of Defenqants PV HOLDING CO.RP. and A VIS BUDGET GROUP, JNC .• 

pursuant to.the GravesArnendi11eni{49 O.S.C. §30106), dismissing Piaintiffs claims against 

said Defendants. 
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In'l\1otton Seq.-.# 7, Plaintiff UTKUR NASIMOV cross--n:i;oves for an ·order: (l) 

disqualifying defense counsel, Brand Glick & Brand, P. C., from the joint representation of 

defendants HAROLD BRYAN, PV HOLDING CORP., and AVIS BUDGET GROUP,INC., on 

the grounds that a conflict of inte.rcst exists pqrsuant to Rule. L 7 of the Rules. of Professional 

Condi.ic;t (22 N.Y.C.R.R. .1200). 

The rno.tions arc. consolidated for disposition, 

:.Background 

In this action to .recover damages .for personal injuries that tbeplai ntiff, UT KUR 

NASlMOV, allegedl'f·sti.ffeted in.a moto.t vehicle accident, in Mo.Hon Sequence No·. defendants 

PV HOLDING CORP. and A VIS BUDGET GROUP, INC. move fotan Order pursuant to. 

tPLR §2221 (a) for resettling, cl.arifying, and modifying this Ct}urt'·s. Maich 13, 2023, Otder, 

which granted s i.i!'nmaty j udgme11t in favor of the Plaintiff {}ll the is;,ue of liability. A.lt.ernati yely, 

they seek an Order pursuant to CPLR §32l l(a)(7) and :1211 (a)(l ), dismissing .Plainti±l" s claims 

against them for failure to state a caitse 6f action and based on docurnerttaty evidence, As a 

further altetnative, they seek an Otdet pursuant to CPLR .§32 l2(a;). granting leave to:. t}1e a motion 

for summary judgment for good ca use, and. grm1ting summary j udgm en t in tfo~i r favor pursuant 

to the Graves Aniendnu~n.t (49U.$.C. §3"0106), dismissing .Plafo.tiff:s claims against.them. 

1h Motion Sequence No·. 7, Plaintiff UTK,UR NASIMQV cross'."moves for-an Order: (l} 

disqualifying defense- counsel, Brand Glick & Brand, P. C.; from thej oi11.t representation of 

defendants HAROLD BRYAN, PV HOLDING C.ORP.,·.and AVIS BUDGETGROUP, INC,, on 

the grounds that a cont1ict of interest exists pursuant to Rttle 1, 7 ofthe Rules of Professional 

Coriduct(22 N.Y.CR.R. 1200). 

The motions are consolidated fot disposition. 
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DISCUSSION 

Motion.Sequence No. 5: 

Thatpranqh ofMotion Sequence No. 5 in \\-;hich defendants PV HOLDING CORP. and 

AVIS BUDGET GROUP, INC. seek an Order fot resettling, clarifyi"ng, and.modifying this 

Com1's March 13., 202~, :Order.is·.GRANTED. Th.e .. Ordeds clarit'ied:and modified to i'eflect th.at -
the March 13; 2023, Order 011ly granted ·suii.mtaty Judgi11¢i1t iii the' Plaintiff's favoi on the issues 

of wh~thetdef~ndantHAROLD BRYAN was negli.g~nt and whether his negligence was a 
proximate cause:. of the .accident and. on·the issue.· of whether the aft1m1at1ve. defenses· at culpable 

c;:onduc.t,. comparative m~gligence.,· assumption of risk, and failure to wear a seatbelt.should be 

stricke11. The Order did NOT determine the appli'cability of theGra:vcs Ai11e11dment "( 49l).S.C . 

. §30106) otawarq summary judg111,cnt againstdefendants PV HOLDING CORP. and AVIS. 

BUDGET GROUP, INC .. 

That branch of ivi:otioi.1 Seq uenc~ No. 5 in .which lhe · moving ·defendants seek an order 

granting them .leave to file a motion for summary judgment for good cause1 a1i.d, if leave is 

gtanted, for summary judgrilent.-in th¢ir favor dis.m.issing the action insofar as asse1'.ted against 

them pursuahttothe Graves Amendment (49 U.S.C. §30106)is DENigp...:. The moving 

defendants did. not demonstrate goodcause·for l"eaveto make a late· motio11 fo,r summary 

judgment. 

. . 

That branch ofMbtioi1 Sequence No. 5 in which defendants PVHOLDINGCORP. and 

AVIS B-t:JDGET :GROUP, INC. seek a1nuder p'1.1rst1antto CPLR ·§.3_211 (a).(7) c:lisrnissing 

Plaintfrr,;s claims against them fol' failure. to state a cause of action i~_DEN1Eb:, Plaintfff s 

verified ·con1plaint clearl_y states .. adaiih against the moving defendants pased on the ·l:!.llegati.9~1 

that they are vicariously liable for Mr. Bryari.'snegligence. Contrary tothe.1i10Vii1g defendants1 

c.0mentim1~ the Plaintiffwas riotobligated to allege facts neg;-1;1.tili.g the m:oving defendants' 

aliegcd immunity frori1 liability under the Graves Amendment. Such immunity has tradii1onally 

be¢n. treate~tby the Courts ~.an affirmative defense, not as patt ofthe J>Iaintiffs.1:irt;na-.fc1cie 

case, regardless of\vhether the moving defendants pleaded such immunity Iri theiransvJe1' (see 

Venturer 1t. Lubman. ZJ7 A;D;.Jd 6JiL617. 192-N,LS.3-d 92, 93-,;·Keysv: PV Hqlding C0171 .. , 205 
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A.D. 3d 78 7, 7 88, j 65 N.. }~S. 3d .88-1). The movi11g. defoiidants bear the burdei1. of pro.of on this= 

affirmative defense (see Island ADC. Inc. v. Bahk1.1:.1·ano Architecturcd Group,. P. C,. 49 A. D 3d 
·01.; 8'5·-' A·(}' .C .')d. 73·0· ). 
_Q JJ .,. 1.". ·- J..) •. - : -- . •. 

That branch o{MotionSeq-µence No. 5 in.which defendants PV HOLDING CORP, and 

AVIS BUDGFf GROUP\ INC. seek an 9rder pursuanttl) CPLR §3211 (a}(l) dismissing 

.Plaintift~s claims agai11s.t Jhe1:n l;msed oii documentary evidence is DENIED .. ht support of their 
motion to dismiss pursuantto CPLR §321 l(a)(l), the 1110.vihg defendants subrnitted, among other 

things, the affidavit of Jeanie M.citosko and the rental agrcemetitbetween defendant Bryan and 

Budget Rent A Car Syster:n. Inc; The rental agreement does not include any of the moving 

dcfeiidants as _parties. The -piainti-ff maintafos, ho·weVer; that the affidavit of Ms. l\ifotosko 

explains the relationship between Budget Rent A Car System, Inc. and tbatthe two ,documents 

combined e~ta.blish the..-11,10virig defe1J,fants' immunity under the Graves Am,,mdment. 

Amotioh pursu:ant to· CP.LR §3211 (a)(l) to dismiss. the complaint on the ground· that the 

action is barred by documentary evidence ''may he granted only ,;vhere the .doctuncntary 

evidence utterly refutes the plaintiffs all~gations, thereby-.conclusively esta.biishing a defense as 

a matter of law'' (Kurntf v. Borax-Paper Pi'ocfr, Inc., 231 A.D. 3d 939: 940. 221 ]\', Y.$.3d 151 

[i11terna( .quotation mwks omit_ted}i see Goshen v. 1l,Jutl(al Life In& Co,. 98 N. Y 2d 3:14, 326, 7 46 

N. t,~.2d858, 77.:/. NE.2d 1190). ~-1-hhe· evidence Stibmitted hi. si,1ppoii: of the rnotio11 is not 

'documentary,' the motioi1 mus..t be'denied" (Phillips v. Taco Bell .CoqJ .. 1-:, 2: A. D 3d .at 806, · 60 

N YS.3d 67, quoting CPLR 321 l[a][JJ;· .see Kurtqj v. Borax Paper Prods., inc., 21·1 A.D.Jdc1t 

940; 221 N:Y.S3d 151). "To constitute d.o.cumentary evidence, the evide11c.c must be 

"t1i1ambiguous, authentic, and undenia!Jle,,such as-judicial records and documents reflecting out~ 

of-court. transactioi1s such as mortgages, deeds; contracts, and ,il1y·other papers, the contents of 

which.are essentially undeniable" (Yan Pi11g Xii v: Va,i Zwienen, 21]"A,D.3d 872. (974, 183 

N. }~S.3d 475 [citations ai1d internal.qz(ofatfon marks omil!ed}). ''Conversely, le.tt~rs, emails, and 

... affidavits, do not meet the requirements for documentary evidence·, Ail affidavit is not 

do.c-umentary · evide11ce because its c 011tents ca1i. be ca.ntrovei'ted .b:y other evi de.nee; such as· 

anotheraffida:vit'' (Phzllips v: Taco Be.fl Cmp .. 152 A:D.Jd 806, 807; 60 NES.Jd 67 [cit,1tions 

dmitfed]). Since Ms: Moto$ko's affidavit do¢s i19t co11stitute docmnen.tary evidence, and ,vithout 
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it, the moving defendants cannot. conclusively establish the:·eleniepts. ofthe·h11111unity-·provided 

by the Gra,rcs Ainendrhcrtt, the mption must be DENIED: .. -···- --
Motioil Sequence No. 7: 

Tumirig to Pl ai nti ff s motiph tQ discjiml i fy" de fend(,ints' co unse I, since the Pl afotiff is 

neither .a present nor former c1i.e.11t .ofdefense cmms"l!L Plaintiff lacks .. standing to n1ake. the 

111otion·(A.F. C. Ente1pri,i•es, liic. ,,;; New York City School Constr. Auth .. 3J ADJd 736 (2d Dep't 

2006j) .. Furtherm.or~, Plaintiff w1;1.ived any objection by waiting nearly four years, until the eve .. of 
trial,to raise the issue (HeleAsJ·et, LLC1•: SEE Reillty A~woc., 106AD3d 692.(2d D_ep1r2013)). 

The rnotion is therefore DENIED. 

Accordingly, it is hereby 

ORDERED that Motion Seqttence No. 5 and Moti.bn Sequence N_o. 7 are decided as 

indicated above .. 

This constitutes the Decision arid Order of-the Court. 

Dated: October 23, 2025 
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PEtERi>. SWJ,tENEY, .J.s.c; 

Note: This sigriatutc w·as generated 
el ectroni c:al ly· p_w·s uant.to. Adm·i n istrative 
Order 86/20 dated April 20, 2020 
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